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O& 
TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME. 


ABATEMENT. 


1 In assumpsii against carriers, the rule of law required 
all joint owners to be made defendants; and that all should 
be convicted or none: yet a non joinder, even in the latter 
case, was only to be taken advantage of by plea in abatement. 
—Jones et al. vy. Pitcher & Co. 135 


ABSCONDING. 7 


1. Semble—that the absconding of a partner, gives no more 
right to another partner to sue at law, than if the former had 
not absconded.— Stowe v. Sewall. 


ACCOUNT STATED, 


1, Because an account stated, may be declared on, as such, the 
plaintiff is not precluded from introducing an account stated, 
under any of the assumpsit counts, to which it may be ap- 
— Stowe v. Sewall. 

. If, after an action commenced, an account is stated between 
the parties, it may properly be given in evidence, on the trial. 
—Ib. 

. Bat if an action at law be brought by one co-partner against 
another, before final settlement, and afterwards, before the 
trial, a settlement takes place, and a balance is struck be- 
tween the parties, the courts will presume that the accounts 
were thus settled with a view to the pending action: and go, 
be evidence to sustain the action: especially after the defen- 
dant had absconded.—1b. 


7 


AFFIDAVIT. 


1. The affidavit required in the statutes authorising the issuance 
of attachments, should show what part, if any, of the debt 
sued on, is not due; and when it will be due.— Stowe v. Sewall. 

2. Where anote was offered in evidence, inan attachment cause, 
(which note was not due when the attachment issued ;) and 
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neither the affidavit nor any part of the proceedings showed - 


that fact, held not to be admissible.—Jb. 

3. The statute of 1807, authorising the issuance of a commis- 
sion, to take testimony, in cases of non-residence, &c.; does 
not strictly require a written affidavit, to be filed.—Bvardinan 
v. Ewing. , 

4, While this court is disposed, however, to sustain the practice 
of filing written affidavits, in such case, yet particular strict- 
ness will not be required, in the manner of drawing them.— Jo. 

5. So, where an affidavit set out the non-residence of a witness, 
by stating that he resided in the “city of New York;’’ the 
court held, that his non-residence was sufficiently shewn, as 
the city of New York would be presumed to be in the State of 
New York, in cases of this character.—Ib. 

6. Objection to the sufficiency of the affidavit, in a proceeding 
on garnishment, must be taken inthe court below.— Terry ef 
al. Ex’rs. vy. Lindsay § Co. 

7. A party proceeding in attachment, must confine himself, in 
his affidavit, to some one of the distinct grounds on which the 
process is authorised, by statute, to issue; and if the affidavit 
states several grounds, inthe disjunctive, the process will be 
quashed.—Johnson v. Hale. 

8. So, an affidavit, (in suing out an attachment,) that the de- 
fendant has “‘removed or absconded;” is defective, and will 
Vitiate the proceedings—and the liberal construction given to 
the attachment laws, undey the act of 1828, will not aid such 
a defect.—Jb. 

-9. Where an affidavit, filed under the statute, by a claimant of 
property, levied on, under execution, used the words “ just 
claim ”—held, sufficient. —Mc Gregor §& Darling v. Hall. 


AGENT. 


1. Where one receives business, within -the line of his occupa- 
tion, the law will presume that he is to receive ordinary com- 
-pensation for it: and so, hold him to strict diligence, in dis- 
charge thereof.—Morrison v. Orr. 

2. But, if such business be entrusted to a person out of his erdi- 
nargprofession, the law presumes it to be a mere naked agen- 
cy, in whieh compensation is not an ingredient.—Jb. 

3. All that can, be required in the conduct of an agent, is to pur- 
sue the instructions of his principal, if any have been given. 
—McLaughlin vy. Simpson. 


' 4, But if the powers of an agent are discretionary, then he will 


be held to act, to the best of his judgment, for the advantage | 


of his principal; and should he fail in his judgment, and the 
principal suffer thereby, the agent is not accountable for his 
loss.—Jb. we 
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5. But, where business has been assumed by one, without the 
consent, and in vivlation of the rights, of others, he will, be 
held to a strict account; and be ladle for as mail as might 
have been made by the best management. db. 


APPEAL. 


The Supreme court will not presume, that an appeal ona 
judgment in attachment, has been taken after five days, mere- 
ly on it appearing that the appeal bond, is dated after the ex- 
piration of such period.—Johnson v. Hale. 

2, Semble—that if an appeal be prayed within five days after 
the rendition of a judgment, the bond may be executed any 
time befure issuance of execution.—ZJb. 


ASSAULT, WITH IN NT TO MURDER. 


1. The ECE which the act of 1807, (“to punish crimes 
and misdemeanors,”’ section 5,) imposes on persons guilty of 
an assault with an intent to kill, is not to be assessed and de- 
termined by the jury, but by the court.— Hawkins v. The State. 


ASSIGNEE. 

1. Where ove is sued, as the maker of a promissory note, or 

bond, by an assignee, no doubt can exist, under our statutes, 
as to the right of the defendant to sel-off any proper demand 
which he may have held against the payee, at any time pre- 
vious te notice of the assignment, by the latter. —Slocking v. 
Toulmin. 
. But the right of set-off, against a note or haa under our sta- 
tutes, does not exist for dem: ands subsisting against interme- 
diate assignees, through w hoge hands guch note or bond may 
have passed, by blank indorsement, or otherwise.—J6. 

3. Evidence of the hand writing of the subscribing witness, to a. 
promissory note, or of the signature of the maker, and his ad- 
mission of its executi on; is not admissible, in an action against 
the maker, where such subscribing witness, after attesting 
the note, becomes the assignee thereof, and sues as plain- 
tiff.— Bennet v. Robinson, Adm’r. 


ASSUMPSIT. 


. Because an account stated, may be declared on, as such, the 
‘plaintiff is not precluded from introducing an ac count stated, 
under any of the assumpsit counts; to w hich it may be applica- 
ble.— Stowe v. Sewall. 
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ATTACHMENT. = 6 CUS 


1.The obligor in an attachment bond, conditioned for the return of 
the property attached, or for the satisfaction of any judgment 
rendered; is an incompetent witness in the attachment cause. 14. 
— Stowe v. Sewall. 67 | 
2. The affidavit required-in the statutes authorising the issuance 
of attachments, should show what part, if any, of the debt 
sued on, is not due; and when it will be due.—Jb. 67 
3. Where a note was offered in evidence, in an attachment cause 
(which note was not due when the attachment issued,) and : 1. 
neithér the affidavit, nor any part of the proceedings showed ) 
that fact, held not to be admissible:—Jb. 67 9 
4. The Supreme court will not presume that an appeal on a 
judgment in attachment has been taken after five days, mere- 
ly on its appearing that the appeal bond is dated after the ex- 3. 
piration of such period.—Johnson v. Hale. 331 | 
5. Semble—that if an appeal be prayed within five days after | 
the rendition of a judgment, the bond may be executed any 4 
time before issuance of execution.—Ib. 331, 
6. A party proceeding in attachment, must confine himself, in 
his affidavit, tosome one of the distinct grounds on which the 
process is authorised, by statute, to issue; and if the affidavit 
states several grounds, in the disjunctive, the process, will be 
quashed.—Jb. = 331 
7. So, an affidavit, (in suing out an attachment,) that the de- 
fendant has “removed or absconded,” is defective, and will 
vitiate the proceedings-—and the liberal construction given to 
the attachment laws, under the act of 1828, will not aid such 
a defect. —Jb. 331 
8. Under the attachment laws of 1897 and 1812, scire facias is 
the proper remedy on the bond for the replevy of property at- 
, tached.— Sartin and Rogers v. Weir & Co. 421 
9. In a proceeding by sciré facias, on a replevy bond in-attach- -. 
ment, a discontinuance may be entered against the obligors, 
> wie with process; and judgment had against the rest. 
—Ib. 421 
10. A plea to a suit on a replevy bond, given in attachment, that 3. 
. the property attached and replevied, did not belong to the de- 
fendant in attachment, but to a stranger, who seized it; is bad, 
on demurrer.—Jb. 421 
1}. Amendments to proceedings by scire facias, issued on the re- 4. 
plevy bond in attachment, may be legally made, by reference 
to the bond, and to the judgment of record.—Jb. 421 
12. Where it appears, that a plea of non est factum has been filed 
toa scire facias, in reference to a defect in the description of 
the bond, sued on, which defect is, afterwards, amended; it is 
no error, to disregard such plea, and enter judgment, for 
want of plea. . 


or 
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~ 9 13. A replevy bond, taken under the attachment laws of this State, 


assimilates, in its nature, to a bail bond, and the officer who 
takes it should be the obligee therein.—Jb. 


+ § 14. A replevy bond in attachment, must be assigned, by indorse- 
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67 


ment, to the plaintiff in attachment, as required in cases of 
bail bonds, before such plaintiff can maintain an action there- 
on, in his own name.—Ib. 
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. In such case, the court will presume jhe existence of a plea, 


In scire facias against bail,‘it is not necessary to insert an 


entire copy of the bail bond.— Toulminv. Bennett and Laidlow, ' 


This court fully recognizes the doctrine, that nothing can be 
pleaded by bail, which could have been used by his princi- 
pal, in defence to the action against him.+J6, 


. Itisa good plea to scire ‘facias, against bail, that the plaintiff 


has not given security for costs, as required by the statute.— 
Ib. 

The defects of an insufficient scire facias, in a proceeding 
against bail, cannot be reached in error, where the record 
shows a judgment upon plea withdrawn.— Clements v. Johnson, 


competent to reach the defects of the scire facias, although 
the form of the plea be not shewn in the record.—Jb. 


‘wy 


AND PROMISSORY NOTES. 


. Where one is sued, ag the maker of a promissory note, or 


331 


4219 
421 


421 


421 


421 





gen by an assignee, no doubt can exist, under our statutes, 
as to the right of the defendant to set-off any proper demand 
which he may have held against the payee, at any time previ- 
ous to notice of the assignment, by the latter.— Stocking v. 
Toulmin. 


. But the right of set-off, against a note or bond, under our sta- 


tutes, does not exist for demands subsisting against interme- 
diate assignees, through whose hands such bond or note may 
have passed, by blank indorsement, or otherwise.—IJb. 


. Where a note was offered in evidence in an attachment CAUS®y 


(which note was not due when the attachment issued,) and 
neither the affidavit nor any part of the proceedings showed 
that fact, held not to be admissible.— Stowe v. Sewall. 

It is no defence to an action, brought upon a promissory note, 
that the note had been executed in consideration of the pur- 
chase of real estate; the title'to which was alleged to be de- 
fective, and ‘incumbered by a paramount title; no fraud being 
alleged, and it appearing that the vendee had enjoyed pos- 
session long before the alleged incumbrance ensued; and, 
that there had been no judicial test of the validity of the title, 
and no eviction had.— Vilson v. Jordan. 
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5. Evidence of the hand writing of a subscribing witness to a 
promissory note, or the signature of the maker, and his ad- 
mission of its execution, is not admissible in an action against 
the maker, where such subscribing witness, after attesting 
the note, becomes the assignee thereof, and sues as plaintiff. 

» —Bennét v. Robinson’s adin’r. Q27 
6. In an action by the indorsee of a promissory note, against | 
= the indorser, final judgment, on demurrer, cannot be render- ‘ 
: ed by the court, for the plaintiff, without the intervention of a 
jury, on a common money count.—Kennon v. McRae. 249 
} 7. A’count ina declaration, by the indorsee of a promissory 

note, against the indorser, omitting an averment of demand 

of payment of the maker, and notice, is bad.—Ib. 249 
- 8. Where a vendee of real estate executes a note in considera- 

tion of the purchase money, and receives a bond for title from 

the vendor, with possession, he cannot resist a recovery upon 

the note, on the ground of the want of title in the vendor; no 

fraud being imputed or rescission claimed; and no effort made 

to place the vendor in statu quo, by a return of the premises. 

Wade v.: Killough. 431 


| 


BLOOD, WHOLE AND HALF. 
Vide Descenis, 1. 2. ' 


BONDS. 
1, Summary proceedings against a tax collector and his securi- 
ties, for failing to pay over the county tax, should be brought 1¢ 


in the name of the Governor, to whom the collector gave 
bond, or of his successor, for the use of the county.—.Vabors 


etal. v. The Governor. 15 

2. In such proceeding, it is incumbent on the plaintiff to set 
forth or describe the bond, given by such tax collector and 11 
his securities.—Jb. 15 


3. The act of 1827, giving officers a summary remedy against 
parties who have executed indemnifying bonds, in considera- 
tion of levies, &c. is not to be rigidly construed‘against such : 
officers in favor of the obligors.—Alwood et al. v. Craig. 25 i 

4. In a judgment, on motion, under such statute, in favor of a 
constable; held— | 

First—Not necessary that the record should set out the I. 

notice at length—it reciting that it appeared to the satisfaction 

of the court, that notice had been given sixty days before the term, 

- of the pendency of the suit, §c. and of the motion. 1 
Second—That to sustain such judgment, the court will pre- 

sume the notice to have been given, (as required,) in writing, 

unless the contrary appears. 
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Third—That unless oyer be craved, it is sufficient to set 
out the substance of the bond. 

Fourth—That it was not essential to set out the date of the 
bond: nor that it should possess a date: and ifthe bond had 
been dated before the enacting of the statute, and the contin- 
gency happened afterwards, the obligee was entitled to resort 
to the remedy given by the act.—Jb. 


5. Where one is sued, as the maker of a promissory note, or 


bond, by an assignee, no doubt can exist, under our statutes, 
as to the right of the defendant to sel-off any proper demand 


. which he.may have held against the payee, at any time pre- 
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vious te notice of theassignment, by the latter.— Stocking v. 
Toulmin. 


. But the right of set-off, against a note or bond, under our sta- 


tutes, does not exist for demands subsisting against interme- 
diate assignees, through whose hands such note or bond may 
have passed, by blank indorsement, or otherwise.—Jb, 


. The obligor in an attachment bond, conditioned for the return of 


the property attached, or for the satisfaction of any judgment 
rendered; is an incompetent witness in the attachment cause. 
— Stowe v. Sewall. 


. The Supreme court will not presume that an appeal on a 


judgment in attachment has been taken alter five days, mere- 
ly on its appearing that the appeal bond is dated after the ex- 
piration of such period.—Johnson v. Hale. 


. Semble—that if an appeal be prayed within five days after 


the rendition of a judgment, the bond may be executed any 
time before issuance of execution.—Jb. 


An action will not lie, on the bond of an executor or admin- 
istrator for failing to pay over a legacy, declared by the coun- 
ty court, where there has been no’final settlement; it not ap- 
pearing that a refunding bond has been given.—Judge of 
Limestone Co. Court, use, &c. v. Coalter et al. 

Before suit can be maintained against the sureties of an exe- 
cutor or administrator, on the bond, it must appear that as- 
sets have been fixed in the hands of the latter; and that the 
money alleged to be due, cannot be recovered of them.—Jb. 
Semble—That the return of nulla bona, to an execution 
against an executor or administrator, will be sufficient to au- 
thorise a suit against the sureties on the bond.—Jb. 

Under the attachment laws of 1807 and 1812, scire facias is 
the proper remedy on the bond for the replevy of property at- 
tached.— Sartin and Rogers v. Weir & Co. 

In a proceeding by scire facias, on a replevy bond in attach- 
ment, a discontinuance may be entered against the obligors, 
not served with process; and judgment had against the rest. 


—Ib. 
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15. A plea to a suit on a replevy bond, given in attachment, that 
the property attached and replevied, did not belong to the de- 
fendant jn attachment, but to a stranger, who seized it; is bad, 
on demurrer.—Ib. 

16. Amendments to proceedings by scire facias, issued on the re- 
plevy bond in attachment, may be !egally made, by reference 
to the bond, and to the judgment of record.—Ih 

17. Where it appears, that a plea of non est factum has been filed 
toa scire facias, in reference to a defect in the description of 
the bond, sued on, which defect is, afterwards, amended; it is 
no error, to disregard such plea, and enter judgment, for 

-want of plea. 

18. A replevy bond, taken under the attachment laws of this State 
‘assimilates, in its nature, to a bail bond, and the officer who 
takes it should be the obligee therein.—J0. 

19. A replevy bond in attachment, must be assigned, by indorse- 
ment, to the plaintiff in attachment, as required in cases of 
bail bonds, before such plaintiff can ‘maintain an action there- 
on, in his own name.—Jb. 


CARRIER. . 


. At common law, an action ex delicto, against carriers, might 
"be maintained against all, or any part of the joint qwners of 
the vehicle of transportatidn; and a conviction and judgment 
had accordingly.——Jones et al. v. Pitcher & Co. 


2 In assumpsit against carriers, the rule of law required 
all joint owners to be made defendants; and that all should 
be convicted or none: yet a non joinder, even in the latter 
case, was only to be taken adyantage of by plea in abatement. 


—Jones et al. vy. Pitcher & Co. 


3. Our statute of 1818, however, embraces within its provisions, 
the joint owners of a steam boat; and where such joint own- 
ers are sued as partners, for a liability incurred bythe loss of 
the boat; a recovery can properly be had against a part of the 
owners.—Ib. 


_4. A charge in a declaration against joint owners of a steam 
boat, ‘that the defendants before and at the time of shipment, 
were the owners and proprietors of the boat; and co-partners 
in freighting: and which boat had been usually employed in 
conveying and transporting cotton, and other merchandize, 
for hire,’ &c—held, a sufficient averment of the character of 
ee owners, as common carriers, to authorise a recoyery. 
—Ib. ' 

5. By the common law, a carrier of goods for hire, is responsi- 

ble, at all events, for every injury to goods, not arising from 

the acts of God, or the public enemiez.—Jb. 
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. Thisrule is applicable to the liability of steam boat owners, 
for goods lost or destroyed, in their transportation.—Jb. 

. The jurisprudence of this State contairs a general adoption 
of the common iaw, in relation to. the liabilities of common 
carriers,—Ib, 

Under this rule “acts of God,’ cannot embrace such oc- 
currences as arise from the negligence of men; but such as 
occur from natural events, as lightning, earthquakes and tem- 

pests.—Ip. . 

Causes to excuse the liability of ship owners and masters, 
other than those of the acts of God, or the public enemies; 
must be such as are expressly provided for by the contract. 
—Ib. 

.A saving in a bill of lading, in respect to the “dangers of 
the river; ” would, it seems, be the same as an exception to 
the « perils of the sea,” —Ib. 

. The term “ perils of the sea,” (in which may be embraced 
perils of the river,) though generally referable to accidents 
peculiar to that element, is occasionally extended to a capture 
by a pirate; ‘er to collision between two vessels, where no 
blame is imputable to either vessel, but more especially to the 
one injured.—Jb. 

. Wherever an injury to, or loss of goods, is occasioned, in 
consequence of the sinking of, or injury to, a steam boat, or 
vessel, and which the exercise of prudence or skill on the 
part of its proper officers, can prevent; the owners of such 
boat or vessel are liable. — 

. A custom, among the navigators of steam boats, on a river, 
to preserve particular situations, in ascending and descending, 
would seem salutary and reasonable, and analagous to the 
rule governing ships passing each other at sea,—Jb. 

Such custom, if proved, would bind navigators of steam 
boats to its observance, and a failure to do so would be at the 
peril of the owners.—JDb. ° 


CERTIFCATE. 


1. The act of 1812, on the subject of certificates, issued under 
any acts.of Uongress, &c. was intended to embracé, and 
equally applies, to all certificates that had been, or might have 

’ been, legally granted, pursuant to acts of Congress, then ex- 
isting; or which might afterwards have been passed, granting 
“certificates upon any warrant; or order of survey, or to 
any donation or pre-emption claimants.””—Lewis v. Gougelte. 

So, this statute embraces a certificate, issued under the act 
of Congress of 1822, entitled “an act confirming claims to 
lots in the town of Mobile, and to lands in the former province 
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of West Florida, which claims have been reported favorably 
on by the commissioners appointed by the U. States.””—Jb. 


CERTIFICATES OF CONFIRMATION. 





1. Where it appeared, that two certificates of confirmation, for a 


certain lot of land, had issued in favor of different persons, 
(under the acts of Congress, confirming claims to lots in the 
town of Mobile) which, alone considered, created title of equal 
grade; held, that the elder was entitled to preference, as evi- 
dence of title, unless it could be shewn, that it had been im- 
properly issued.—Hallet v. The Heirs of Eslava 


2. In cases, where two certificates of confirmation, issued under 


such acts of Congress, come in conflict, and balance each 
other, it is competent for the courts to look to the original evi- 
dence of title, beyond such certificates, and to determine in- 
dependently of them.—Jb. 


3. And where a certificate of confirmation, in favor of one, had 


issued on a claim, under a French patent, which was not 
produced, nor its absence accounted for, and which did not 
appear to have been recorded, as required by law; held, that 
possession of the premises, by the ancestor of the opposing 
party, under a claim of right for twenty-four years, anterior 
to the possession ofhis adversary; in the absence of any pre- 


. ponderating paper title, was sufficent to warrant a recovery 


in the action of trespass to try title. —Jb. 


4; The dtatute of 1812 embraces a certificate, issued under the act 


of Congress of 1822, entitled ‘‘an act confirming claims to lots 
in the town of Mobile, and to lands in the former province of 
West Florida, which claims have been repor ted favorably on 
by the commissioners appointed by the United States.”’»— 
Lewis v. Gougette. 


5. A certificate of confirmation, issued under this act of Con- 


gress, would, however, not be conclusive against adverse 
claims, alsoy impofting legal titles; and any fraud, imposition 
or illegality in procuring such certificate, would be open to 
exposure, by the party aggrieved: but where’such certificate 
is opposed by no title, or by nothing more than a recent pos- 
session, though held under a claim or assertion of right; or 
éven under a long continued possession, the benefit of which 
had been forfeited, by the failure of the occupant to interpose 

his claim, within the time limited for ascertaining and adjust- 
ing imperfect titles;—it cannot be doubted that the preference 
is due to the certificate of confirmation.—Jb. 


6. Such certificate of confirmation, in the absence of an ad- 


verse title, or right of possession, will give the holder there- 
of a right of possession; and authorise a recovery in the ac- 
tion of trespass to try title. —J6, 
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CHANCERY. 


184 1. In a bill in Chancery, filed by one co-partner, to compel a 


» settlement of the co-partnership accounts; it is competent 
for the complainant to join with his own claims, those of a 
deceased partner—the complainant being the agministrator 

of the latter.—M’Lauchlin v. Simpson. 85 
2. Chancery will not decree the sale of lands, in satisfaction of a 
judgment, where it appears that the estate in such lands, is 

the subject of execution at law.— Mendenhall v. Randall. 251 
% 8. As where a bill was filed against a party defendant to certain 
judgments of a justice of the peace, praying the sale of the 
105 life estate of the defendant, in certain lands, in satisfaction 
thereof—held, that the life estate of the defendant, was sub- 

ject to levy, by a constable, under our ‘statute—and, so the ; 

bill not sustainable.—Jb. 251 
4. Where a bill for an injunction, together with the answer, are 
103 submitted to the Chancellor, on a motion to dissolve; and 
it appears that the bill contains equity, if verified, to authorise 
relief; but the answer denies the material allegations; then 
the injunction should be dissolved: and, if desired, by the com- 
plainant, the cause should be set for hearing, on bill, answer 
and proofs—otherwise, be at once, dismissed. |-— Williams et al. 

_ V. Berry et al. 284 
5. But, notwithstanding a motion be submitted to dissolve, on bill 
and answer, alone, if the court be satisfied, that the case as 
105 presented by the bill, docs not contain sufficient equity to au- 
thorise relief; then the injunction may be dissolved, and the 

bill dismissed, without consulting the complainant.—Jb. 284 
6. The statutes of this State, having authorised the trial of con- 
troversies, for sums under fifty dollars, originating before 
justices of the peace, to be had, upon the justice and equity 


184 of the case—Chancery will not interfere in such cases, where 
justice does not most obviously demand it; and, even then, 
only in cases, exceeding twenty dollars.—Jb. 284 


7. A complainant in Chancery, cannot object, in error, that the 
court below decreed, without making new parties, when the 

; answer of the defendant disclosed, that there were other par- 
ties.—Lowry et al. v. Mallory, Armstrong § Co. 297 

8 Where a case in Chancery is heard on bill and answer; alone, 

the. answer must be taken as true, whether responsive to the 
bill or not.— Jb. 297 
9. Chancery will not afford relief to a ward, against a settle- 
ment made with his guardian, where a receipt in full has been 
184 given for more than ten years before the bill is filed; and, 
‘ where it does not appear, but that the ward is capable of be- 
ing correctly informed, as to all the facts and circumstances 
connected with such settlement, and with his own rights; 
184 when no improper influence is shewn to be exerted by the 
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guardian—no deception: and, where the evidence of his rights, 
as a ward, at the time of such receipt, is of record, and ac- 
cessible to him.—~Soulhall v. Clark. 

10. Semble—-a decree in chancery rendered in this, or another 
State, where a certain sum of money is absolutely decreed, 
would be conclusive of the same right, in a subsequent action 
between the same parties, as in case of a judgment at law: 
and such decree, if no other objection prevails against it, might 

_ be made the foundation of an action at law.— Phillips, Adm’r 
v. Thompson, et ux. 

. But such judgment, ordecree, to constitute a bar to a sub- 
sequent suit, must appear to have been rendered directly 
upon the same point, and between the same parties: and it is 
not sufficient, that the same matter insisted on in defence to 
a subsequent action, was incidentally involved in the former; 
or can be argumentatively inferred.—Jb. 

. A judgment, or decree, cannot be used in evidence, unless it 
appear to have been mutual and reciprocal between the par- 
ties. —Ib. 

. Chancery will not interpose in favor of one creditor against a 
judgment at law, acquired by another creditor, by superior 
diligence; where the former has actual or constructive notice; 
and has omitted to avail himself of the opportunity of secur- 
ing his debt.---Burdine’s Ex’rs vy. Malibie. 


CHALLENGE.. 
Vide Jury and Juror. 


CHATTELS, AND SALES OF. A 


1. In ordinary sales of chattels, the Jaw will imply a warranty 
of title} though none be expressed in the contract, whether it 
be in writing or by parol.—-Cozzins v. Whitaker 

2. This State, however, has not adopted the rule, that a warran- 
ty of the value and quality of a chattel, is implied by a sound- 
ness of price.—Ib. 

3. But in an action on the case, for deceit in the sale of aslave, 
the bill of sale for whom, contains a general warranty of 
soundness, in body, mind, and title; it is competent to prove, 
by parol, that the slave at the time of the sale, was repre- 
sented honest, industrious and free from vice; whereas, he 
proved to possess qualities the reverse of the representations. 


— 
. 


4. In cases of breach of warranty, or for deceit, in the sale of a 
chattel,an cffer to return, or actual return, if practicable, is 
necessary, wherever the object is-to rescind the contract, and 
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avoid payment of the. consideration money; or to recover 
back the price already paid.—Jb. 


5. A return, or an offer to return, a slave sold, is not essential, 


to enable the vendee to recover, in an action on the case, in 
the nature of deceit, for fraudulent re presentations, inducing 
the purchase. 


co! MMISSION TO TAKE TESTIMONY. 


1. The statute of 1807, authorising the issuance of a commis- 


sion, to take testimony, in cases of non-residence, &c.; does 
a strictly require a written affidavit, to be filed.— Boardman 
. Ewing. 

Ww hile this court is disposed, hawever, to sustain the practice 
of filing written affidavits, in such case, yet particular strict- 
ness will not be required, in the manner of drawing them.—Jo. 

So, where an affidavit set out the non-residence of a witness, 

by stating that he resided in the “city of New York;” the 
court held, that his non-residence was sufficiently shewn: as 
the city of New York would be presumed to be in the State of 
New York, in cases of this character.—I)b. 


CNSIDERATION, FAI 


2 


[t is no defence to an action, brought upon a promissory note, 
that the note had been executed in consideration of the pur- 
chase of real estate; the title to which was alleged to be de- 
fective, and incumbered by a paramount title; no fraud being 
alleged, and it appearing ‘that the vendee had enjoyed pos- 
session long before the alleged incumbrance ensued; and, 
that there had been no judicial test of the validity of the title, 
and no eviction had.—JVilson v. Jordan. 

Ifa failure of consideration in the sale of land,(or personal es- 
tate,) be the result of fraudulent intention in the vendor, espe- 
cially if it relate to the quantity or quality sold; such failure 
may constitute a legal defence to an action, brought to recov- 
er’the purchase money.—Ib 
Generally, however, the injury by the failure of considera- 
tion, must have been sustained before the remedy is sought; 
eithersyby using it as matter of defence ‘to an action for the 
purchase money, or as the ground of an independent action. 
—Ib. 

If a failure of consideration arise from the conveyance ofa 
land title, which is defective by reason of a paramount title, 
in another, or other incumbrance; the invalidity of the title, 
(or the incumbrance,) must have been ascertained by an evic 
tion, or something tantamonnt thereto, before relief can be 
sought.—Jh. 
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5. But in cases of fraud, this rule would, gl seems, be properly 
extended, so as to authorise redress, under similar circum- 
stances, whenever the injury could be sufficiently ascertained. 


6. In such cases, neither the necessity of disturbance in the en- 
joyment, nor the doctrine of eviction, can apply.—Jh. 

7. As a general rule, the delivery of the possession of real es- 
tate by the grantor, to the grantee, is evidence of title, so far 
as to prevent the recovery back of the purchase money, until 
eviction: and, the vendee cannot defeat the recovery of the 
consideration money, on the ground of want of title, in the 
vendor.— Wiley and Gayle v. White and Lesley. 


CONTRACT. 


1. Where A employed B and C, to perform certain services, 
under a special contract; and the latter engaged D, to dis- 
charge part of the work—held, that a verbal promise, by A, 
(at the request of B and C,) to pay D the amount owing to 
him ‘from B and C, was within the statute of frauds: and 
that an action by D, on the promise, was not sustainable. — 
Tompkins v. Smith. é ~ 

2. In an action, brought upon a written instrument, stipulating 
for the payment of a certain sum, whenever the transfer of a 
lease should have been made, by the plaintiff to the defend- 
ant—held, that evidence, shewing that a stranger had enjoy- 
ed possession of the leased premises, under a tenancy from 
the defendant, was sufficient to authorise the plaintiff to main- 
tain his action—and, for the jury to infer, that the transfer had 
been made by the lease.—Roberis v Siodder’s Adm’r. 


CONVEYANCE. 


1. Whether the 20th section of the act of 1803, on the subject 
of constructive covenanis, applies to absolute conveyances in 
fee simple, or to conveyances of limited estates, leaving a re- 
versionary interest, certain or contingent, in the grantor and 
his heirs— Quare.— Wilson v. Jordan. 

2. Ifa failure of consideration arise from the conveyance of a 
land title, which is defective by reason of a paramount title 
in another, or other incumbrance; the invalidity of the title, 
(or the incumbrance,) must have been ascertained by an evic- 
tion, or something tantamount thereto, before relief can be 


' sought.—Jb. 
COSTS, AND SECURITY FOR. 
~ 1, It is a good plea to scire facias, against bail, that the plaintiff 


¢ has not given security for costs, as required b ste 
: as require the statute,— 
Bennett v. Laidlow. . 
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2 The statutes of this State, authorising security for costs, do 
ndt prescribe the manner in which it shall be given; and one, 
of whom such security is required, may legally execute a 
bond, in compliance with the law —and judgment, on motion, 
may be had against him on the bond.—Barton v. MM’ Kinney’s 
Adm’rs. 

3. Under the 9th section of the act of 1807, authorising judg- 
ments, on motion, against sureties, for costs, it is not requir- 
ed that notice should be given to the surety: and when such 
notice is given, it is not error, that the judgment is rendéred 
on a different day, than that on which the notice states the 
motion will be made.-—Jb. 

. In a proceeding, by motion, against a surety for costs, under 
the statute, nothing will be taken by intendment; and every 
fact must appear in the record, necessary to insure a reco- 
very.---1b. 

5. So, it‘must appear that the non-residence of the plaintiff, in 
the suit, of whom security be required, is the cause of the 
suretyship.—Jb. 274 

. This court is possessed of jurisdiction on writ of error, of a 
question arising on a motion to re-tax costs—involving the 
construction of the act of 1807.—Smith v Donelson. 393 

. The statute of 1807, on the subject of taxing, in the bill of 
costs, the attendance of witnesses, in trials, does not exclude 
witnesses summoned, but not examined.---1b. 

. A motion for the taxation of costs, in reference to the. act of 
1807, must be submitted during the term, at which the particu- 
lar ‘judgment, on which the costs are sought to be taxed,,is 
rendered,---Ib. 

. The act of 1807, (above mentioned,) inatsilie every mate- 
rial fact, arising in a cause, whether directly, collaterally, or 
incidentally; and the attendance of two witnessés, .to every 
sugh fact, may legally be taxed in the bill of costs, whether 
examined, or not.---Ib. 


COVENANT. 


1. Whether the 20th section of the act of 1803, on the. subject 
of constructive covenants, applies to absolute conveyances in 
fee simple, or to conveyances of limited estates, leaving a re- 
versionary interest, certain or contingent, in the grantor and 
his heirs—Quare Bs Wilson v. Jordan. 


CERTIORARI. 


1. On certiorari bringing up, to the Circuit or county court, the 
judgment of a justice of the peace; no matter can be con- 
sidered subsequent to such judgment.---Bobo and Johnson v. 
Thompson. 
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. 
nd 


tbe payment of an execution,---Ib. . 


CRIMES AND MISDEMEANORS. 


1, The imprisonment, which the act of 1807, (‘‘to punish crimes 
_ and misdemeanors,” 
an assault with an intent to kill, is not to be assessed and de- 
termined by the jury, but by the court.— Hawkins y. The Slate. 
2. This court is not particular as to the method of referring cri- 
. minal cases, on novel and difficult points; provided, it clearly 
appears by the record, that the reference has been made by 
the court.---Prince v The State. 
° 3. It is not necessary that the points reserved, in acriminal case, 


the judge.---Ib. 

. 4. In an indictment, under the statute, for negro stealing, it is 
no cause of challenge to the array, that the sheriff, who as- 
sisted in summoning the original venire, was one of the own- 
ers of the slave, alleged to have been stolen, and that he as- 
sisted in drawing the jury.---Ib F 

4. The offence of negro stealing is not embraced in the limita- 
tion, prescribed in the statute of 1807, whicl limits the pro- 
secution of certain offences to one year.---Ib. 

5. The statute of 1831, prescribing the mode of selecting jur- 
ors in capital cases embraces within its provisions only the 
two grounds-—-of opinion, formed and expressed from a know- 
ledge of facis; and upon rumor.---Queensherry v The Stair. 

6. But, this statute does not embrace the whole ground of chal- 
jenge, on account of pre-conceived-and expressed opinivn.--- 

7, An opinien formed by a juror, upon facts not personally 

~ known, but well authenticated, by witnesses or others, in 
whom he placed confidence; would not be included in the 
term rumor, as used in the statute.---Ib. 

8. So, it is a good ground for the challenge of a juror for cause, 
in a criminal case, that he had formed and expressed aa opi- 
nion, upon information, derived from a person in whom he 
had confidence—the latter having received his information 
from a witness.---Ib. 

5. On a trial for murder, evidence of the good or bad character 
of the deceased, is not admissible, except in cases where the 
killing is attended by circumstances to create a doubt of its 
character.---Jb. 

6. As, where it appears, that the slayor has been actuated, in 
the commission of the offence, by the principle of self-de- 
fence, or by some other fact thaf would excuse the offence.--- 


2. So, certiorari is not grantable, to determine a question, on 


section 5,) imposes on persons guilty of 


as novel and difficult, should be certified under the hand of 


63 


23 


253 


308 


308 


308 


308 # 








DE 


ra 


DE 


INDEX. 


7. So, the rejection of evidence of the bad character of the 
slain person, is not error, where the record does not show a 
state of facts, to warrant its admission.---Ib. 


DEEDS. 


1. To authorise the reading, in evidence, ina court in this State, 
of the copy of a deed recorded in another, it should be shown 
that, by the laws of that State, such instruments are required 
to be recorded, and that the recording office. had authority 
to certify copies.---Mitcheli‘v. Mitchell. 

. To authorise the copy to be read, on the ground that the 
original was lost, the former existence of the deed, and the 
loss of it, should be shown by the testimony of some one ca- 
pable of identifying the paper, and not by persons who could 
not read, or by hearsay.---Jb. 

. The act of 1828, requiring the recording, within thirty days, 
of all deeds and conveyances of personal property, embraces 
within its spirit and intention, mortgages of personal pro- 
perty.---M’ Gregor §& Darling vy Hall. 

3.Where a mortgage of personal property, regularly acknowledg- 
ed, was left in the proper office, with a bona fide intention to 
be recorded, five days before the expiration of the thirty days, 
but which, by the act of the clerk, was not recorded, until 
two days after the thirty days had expired—held to be a cém- 
pliance, substantially, with the statute.---Ib. 


DEMURRER. 


1. In an action by the indorsee of a promissory note, against 
the indorser, final judgment, on demurrer, cannot be render- 
*ed by the court, for the plaintiff, without the intervention ofa 
jury, on a common money count.—Kennon v. McRae, 

2. Where an inferior court gives a proper judgment on demur- 
rer, though the judge unnecessarily expresses an improper 
reason, for the judgment; such judgment will be sustained. 
—Mason v Craig et al. 


DESCENTS. 


1. Under the statute of distributions, of this State, the desccen- 
dants of brothers and sisters, as to all other kindred, occupy 
the situation of their respecticve parents.---Hitchcock Ex’r, v.¢ 
Sinith. . 29 
2. So, the children of a deceased brother, or sister, of the whole 
blood are to be preferred to brothers and sisters of the half 
blood.---Jb. 29 
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’ DEV VIT. 


1. Under the statutes of this State, an order of the County 
court, ascertaining a specific sum, in favor of a distributee; 
is equivalent to a judgment of devastavii—and establishes the 
fact, of assets in the hands of an executor or administrator. 
—Judge of Limestone Co. Court, use, §c. v. Coalter et al. 


. DILIGENCE. 


1. Where one receives business, within the line of his occupa- 
tion, the law will presume that he is to receive ordinary com- 
pensation for it: and so, hold him to strict diligence, in dis- 
charge thereof.—Morrison v. Orr. 

2. But, if such business be entrusted to a person out of his ordi- 
nary profession, the law presumes it to be a mere naked agen- 
cy, in whieh compensation is not an ingredient.—Jb. 

3. If a person undertakes voluntarily to perform services, for 
another, without reward—such person js not liable for a non- 
feazance.—Ib. 

4, Where an agency is to be performed out of the business of the 
agent, for compensation, Ire will be held only to the exercise 
of ordinary dilligence in its transaction.---lb. 


DISTRIBUTION, STATUTE OF. 


1. Under the statute of distributions, of this State, the descen- 
dants of brothers and sisters, as to al] other kindred, occupy 
the situation of their respective parents.---Hitchcock, ex’or v. 
Smith. ‘ 

2. So, the children of a deceased brother, or sister, of the whole 

‘ blood, are to be preferred to brothers and sisters of the half 

x blood.---Jb. 


. 


ERROR, AND WRIT OF. 


1. Where, in trespass to try title, the plaintiff adduced a regu- 

‘ Jar chain of legal title, in himself, sufficient to insure his re- 
covery; (unless impeached for fraud or opposed by paramount 
title:) and the evidenge offered in defence did not resist a re- 
covery on these grounds, but was clearly inadmisstble—held, 
that the appellate court was not bound to reverse, merely be- 
cause the court below gave instructions, which may not have 
been perfectly correct, it appearing they could not have preju- 
diced the defendant.---Scoit v. Hancock. 

2. Before joinder in error, additional assignments, are allowa- 
ble, of course : buf after joinder, only such will be permitted 
to be filed, as go to tae merits ; and then by leave of the court. 

—Stowe vy. Sewall. 
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* 8. Decisions of inferior courts, in respect to motions for new 
trials, are matters within the juidicial discretion of the pre- 
siding judge; and, though it is the duty of such courts, in re- 
ference to matters, w ithin their discretion, to govern them- 
selves by the rules established ‘by the Supreme court, (ex- 

348 cept there be special causes for a contri ary course;) yet, ge- 

nerally, such decisions are not the subject of revision, in 

error.---Fennel, Davis & Co. v. Patrick’s Adm’rs. 244 
4, This court is not particular as to the method of referring cri- 

winal cases, on novel and difficult points; provided, it clearly 

appears by the record, that the reference has been made by 


; tLe court.---Prince v The State. 253 
49 5. It is not necessary that the points reserved in a criminal case, 
as novel and difficult, should be certified, under the hand of 
a. judge.---Ib. 253 
49 . Ifa party elects the determination of the jury, upon an issue, 


” seas belonging to the court, he will not be permitted, af- 
terwards, to take advant: ige of that matter, in error.—Judge 
49 | of Limestone Co. Court, use, &c. v. French. 263 
» 7. Where an inferior court has rejected evidence, which prima 
. facie, has’no pertinence to the issue, the record should show 
49 its competency, and that the proof had been made, which was 
‘ necessary to render it so.—Clendenning & Buckley v. Ross. 267 
8. The defects of an insufficient scire facias, in a proceeding 
against bail, cannot be reached in error, where the record 
shows a judgment upon plea withdrawn.—Clements v. Johnson. 269 
9. In such case, the court will presume the existence of a plea, 
competent to reach the defects of the scire facias, although 
the form of the plea be not shewn in the record.—Jb. 269 
10. A complainant in Chancery, cannot object, in error, that the 
court below decreed, without.making new parties, when the 
answer of the defendant disclosed, that there were other par- 
ties.—Lowry et al. v. Mallory, Armstrong § Co. 297 
11, It is not errorthat a judgment, on garnishment, is rendered 
against parties as administrators—the process having issued 
against erecutors—one of whom answers as such, -Terry et 
al. Ex’rs. v. Lindsay & Co. 317 
- 12, Such matters are amendable under the statute of jeofails.--Ib. 317 
@ = =6.13. Where process of garnishment issues against two executors, 
which is only served on one, who answers, such answer will 
not authorise a verdict and judgment against both executors, 
Tb. 317 
14 9 14. Objection to the sufficiency of the affidarjt, in a proceeding ~ 
on garnishment, must be ‘taken inthe court below.—Jb. 317 
15. Where an inferior court gives a proper judgment on demur- 
rer, though the judge unnecessarily expresses an improper 
37 reason, for the judgment; such judgment will be sustained.--- 
Mason v Craig et al. 
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15, A replication, neither denying, avoiding, or admitting the 


averments of the plea to which it refers, is bad.---Jb. 


16. To authorise a reversal of a case, in the Supreme court 


there must be a concurrence, by a majority of the court, in 

the result of a conclusion on,some point, presented by the re- 

cord, though the views, or reasons in arrifing at such conclu- 
. . -_ ™ 

sion, be different.---Cook v. Drew. 


17 This court is possessed of jurisdiction on writ of error, of a 


question arising on a motion to re-tax costs --- involving the 
construction of the act of 1807.---Smiih v Donelson. 


18. The Supreme court will not presume that an appeal on a 


judgment in attachment has been taken-after five days, mere- 
ly on its appearing that the appeal bond is dated after the ex- 
piration of such period.—Johnson v. Hale. 


19. A writ oferror will‘not be dismissed, because the citation 


returned executed, is directed to the coroner instead of the 
sheriff; even if no part of the record shows the sheriffto be a 
party in iiterest.---Chenault v. Bush. 


20. The Supreme court will not dismiss a writ of error, on sug- 


gestion, that co-defendants are not joined; it not appearing, 
from the record, that other parties are made defendants, by 
the decree, than those embraced in the writ.---Campbell et al 
vy Longworth. 


ESTATE. rs 


1. A mere settlement of the accounts cf the representative of an 


estate, whether partial or final, will not authorise a suit against 
the sureties tothe bond of such representative, unless the 
settlement is followed by an order or decree of the Orphans’ 
court, for the payment of the sum due, and specifying to 
whom the payment is to be made.---Judge of Limestone Co. 
Court v. French. - 


EVICTION. 


1. It is no defence to an action, brought upon a promissory note, 


that the note had been executed in consideration of the pur- 
chase of real estate; the title to which was alleged to be de- 
fective, and incumbered by a paramount title; no fraud being 
alleged, and it appearing, that the vendee had ,enjoyed pos- 
session long before the alleged incumbrance ensued; and, 
that there had been no judicial test of the validity of title, 
and no eviction had.--- Wilson v. Jordan. 


. If a failure of consideration arise from the conveyance of a 


land title, which is defective, by reason of a paramount title 
in another, or other incumbrance; the invalidity of the title, 
e : 
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(or the incumbrance,) must have been ascertained by an evic- 
tion, or something tantamount thereto, before relief can be 
sought.—-Ib. 


. But in cases of fraud, this rule would, it seems, be properly 


extended, so as to authorise redress, under similar circum- 
stances, whenever the injury could be sufficiently ascertained. 

In such cases, neither the necessity of disturbance im the en- 
joyment, nor the doctrine of eviction, can apply.—Jb, 

As a general rule, the delivery of the possession of real es- 
tate by the grantor, to the grantee, is evidence of title, so far 
as to prevent the recovery back of the purchase money, until 
eviction: and, the vendee cannot defeat the recovery. of the 
consideration money, on the ground of want of title, in the 
vendor.— Wiley and Gayle v. White and Lesley. 


. Insuch case, a vendee is bouud to ascertain the title sold; and 


if he choses, may protect himself, by proper covenants.—Ib. 


. But, in the case of a sale of lands by an administrator or exe- 


cutor, under the statute, the rule is otherwise: they act as 
trustees, who sell the title of others; and, if they do not strict- 
ly pursue the authority under which they act, the sale made 
by them is void: and the possession held under them, by a ven- 
dee, is tortious; and the latter is liable to the heirs, for mesne 


profits. — Ib. 


. In such case, the vendee may legally resist the recovery of 


the purchase money, without proof of eviction.—Ib. 


EVIDENCE. 
1, 


The statute of this State, on the subject of aliowing a party 
his own oath, where the amount in controversy is twenty dol- 
lars, or under, is an innovation of the common law, and must 
be strictly construed.—-Locke v. Miller 


. If an amount claimed by a defendant by way of an off-set to 


a suit, be more than twenty dollars, he cannot testify in re- 
gard to it, unless he relinquishes the exeess.—Jb, 

Where, jn trespass to try title, the plaintiff adduced a regu- 
lar chain of legal title, in himself, sufficient to insure his re- 
covery; (unless impeached for fraud or opposed by paramount 
title:) and the evidence offered in defence did not resist a re- 
covery on these grounds, but was clearly inadmissible—held, 
that the appellate court’was not bound to reverse, merely be- 
cause the court below-gave instructions, which may not have 
been perfectly correct, it appearing they could not have preju- 
diced the deféndant.--- Scolt v. H.incock 


. The obligor in an attachment bond, condition for the return 


of the property attached, or for the satisfaction of any judg- 
ment rendered; is an incompetent witness in the attachment 
cause.---Sfowe vy. Sewall. 
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Because an account slated, may be declared on, as such, the 
plaintiff is not precluded from introducing an account stated, 
under any of the assumpsit counts, to which it may be ap- 
— Slowe v. Sewall.° : 


. If, after an action commenced, an account is stated between 


the parties, it may propgrly be given in evidence, on the trial. 


—_— 


. But if an action at law be brought by one-co-partner against 


arfother, before final settlement, and afterwards, before the 
trial, a settlement takes place, and a balance is struck be- 
tween the parties, the courts will presume that the accounts 
were thus settled with a view to the pending action: and so, 
be evidence to ‘sustain the action: especially after the defen- 
dant had absconded.—1b. 


. Where a note was offered in evidence, in an attachment cause, 


(which note was not due when the attachment issued ;) and 
neither the affidavit nor any part of the proceedings showed 
that fact, held not to be admissible.— Jb. 

To authorise the reading, in evidence, ina court in this State, 
of the copy of a deed recorded in another, it should be shown 
that, by the laws of that State, such instruments are required 
to be recorded, and that the recording office had authority 
to certify copies.---Mitchell v. Mitchell. 

To authorise the copy to be read, on the ground that the 
original was lost, the former. existence of the deed, and the 
loss of it, should be shown by the testimony of some one ca- 
pable of identifying the paper, and not by persons who could 
not read, or by hearsay.---Ib. 

The-copy of a foreign grant, (or of a conveyance under it,) 
made from the Land office Register, or origina! entries, there- 
of, cannot-be substituted, in evidence, for the originals, until 
the latter have been shown to be lost or destroyed.— Hallet 
v. The Heirs of Eslava. ; 

Where the title to real estate is defended on a grant, issued 
by a foreign power; such grant must be produced, or its loss 
or destruction legally shewn, by a full and entire transcript 
from the record, before it becomes evidence.— 1b. 

A foreign grant to real estate, before it can preponderate 
ainst d4-patent certificate, issued under the authority of the 
nited States, must be produced, (in order to test its validi- 

ty,) or its absence accounted for, and supplied, according to 

the rules of evidence.—Jd. 


14. A sworn copy of a steam boat register, from the records of 


the custom house, is not prima facie evidence of ownership, 
even against the party making it, under affidavit; without fur- 
ther proof of the fact.—Jones et al. v. Pitcher & Co. 


15. The act of 1812, on the subject of certificates, issued under 


any acts of Congress, &c. was intended to embrace, and 
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equally applies, to all certificates that had been, or might haye 
been, legally granted, pursuant to acts of Congress, then ex- 
isting ; ‘or which might afterwards have been passed, granting 
“certificates upon any warrant, or order of survey, or to 
any donation or pre-emption claimants.” —Lewis v. “Gougelte. 
. So, this statute embraces a certificate, issued under the act 


of Congress of 1822, entitled “‘ an“act confirming claims to * 


lots inthe town of Mobile, and to lands in the former province 

of West Florida, which claims have been reported favorably 

on by the commissioners appointed by the U. States.” —Jb. 
Evidence of a sheriff’s deed, made under a sale by the sheriff, 

it not appearing that any judgment had been rendered, is not 
admissible.— Jb. 
In an action, brought upon a written instrument, stipulating 
for'the payment of a certain sum, whenever the transfer of a 
lease should have been made, by the plaintiff to the defend- 
ant—held, that evidence, shewing that a-stranger had enjoy- 
ed possession of the leased premises, under a tenancy from 
the defendant, was sufficient to authorise the plaintiff to main- 
tain his action—and, for the jury to infer, that the transfer had 
been made of the lease.— Roberts v Stodder’s Adm’r. 

Where the executioneof an attested instrument, whether un- 

der seal or not, is properly in issue, the evidence of the sub- 

scribing witness is the best, and only admissible evidence; 
unless the impracticability of producing it, can be satisfac- 
torily shewn; or, unless the subscribing witness becomes le- 
gally incompetent from some cause, not chargeable as a fault, 
against the party, on whom the makin® of the proof de- 

volves.—Bennet v. Robinson, Adm’r. . 

. Semble, that such secondary evidence might be allowed,where 
the subscribing witness becomes the administrator or execu- 
tor of the obligee or payee—er necessitate; and, then only for 
what it is worth.—Jb. 

. Evidence ofthe hand writing of the subscribing witness, toa 


promissory note, or of the signature of the maker, and his ad- 


mission of its execution; is not admissible, in an action against 
the maker, where such subscribing witness, after attesting 
the note, becomes the assignee thereof, and sues as plain- 


tiff.—Ib. 


22. Where an inferior court has rejected evidence, which prima 


_ facie, has no pertinence to the issue, the record should show 
its competency, and that the proof had been made; which was 
necessary to render it so.—Clendenning & Bulkley v. Ross. 


23. The statute of 1807, authorising the issuance of a commis- 


sion, to take testimony, in cases of non-residence, &c.; does 
not strictly require a written affidavit, to be filed.—Boardman 
v. Ewing. 
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24; While this court is disposed, however, to sustain the practice 
of filing written affidavits, in such case, yet particular strict- 
ness will not be required, in the manner of drawing them.— Jo. 

25. So, where an affidavit set out the non-residence of a witness, 
by stating that he resided in the “city of New York;” the 
court held, that his non-residence was sufficiently shewn, as 
the city of New York would be presumed to be in the State of 
New York, in cases of this character.—Ib. 

* 26. On a trial for murder, evidence of the good or bad character 
of the deceased, is not admissible, except in cases where the 
killing is attended by circumstances to create a doubt of its 
character.---Quesenberry v. The Slate. 

27. As, where it appears, that the.slayor has been actuated, in 
the commission of the offence, by the principle of self de- 
fence, or by some other fact that would excuse the offence.--- 


28. So, the rejection of evidence of the bad character of tiie 

slain person, is not error, where the record does not*show a 
-state of facts, to warrant its admission.---Ib. 

29, The rule preferring written to unwritten .evidence, will not 
apply so as to exclude parol proof, when its object is to 

* show, that the written evidence of the contract, has been 
fraudulently obtained.--Cozzins v Whitaker. 

30. Sworn copies of the proceedings in a suit had before a jus- 
tice of the peace, in another State, (proved by the evidence 
of such justice, taken in compliance with the statutes of this 
State,) in the absence of proof that such State has provided 
by law, a certain mode of proof, in relation to such proceed- 
ings; are admissible as testimony.—M’Gee § Richrdson ¥. 

, Sheffield. ; 

, 31. Semble—In a suit, brought to recover the amount of a judg- 

ment, rendered by a justice of the peace, in another State; 

parol proof is admissible to show that the individual pur- 

porting to have rendered the judgment, was a justice of the 
peace.—Ib. 

32. A judgment, or decree, cannot be used in evidence, unless it 

appear to have been mutual and reciprocal between the par- 

. ‘ ties.—Philips Adm’r v. Thompson et uc. 


“XECUTION. 


1. A motion will not lie to quash an execution, on a mere parol 
showing that it has been paid.--- Clemens &.M’ Clellan v. Prout 
and Brahan. 

2. Anexecution will be enforced for the benefit of a surety, 
who has paid it; but the fact must appear, by evidence, that 
the surety is to be henefited.---Jb 

3. Semble—That the return of nulla bona, to an execution against 

an executor or administrator will be sufficient to authorise a 
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suit agaiust the sureties on the bond.--Judge Limestone Co. 
court, use &c. v Coalier et al. 


4.Certiorari is*not grantable, to determine a question, on the 


5. 


o 
~. 


payment of an execution.---Bobo § Johnson v. Thompson. 
It is no satisfaction of a judgment, to pay the amount there- 
of. to an officer, after he has returned the execution issued 
thereon.—JIb, 


. Nor to.pay the amount thereof, to such officer, before the is- 


sudnce of execution.—lJ). 


. An officer to whom an execution is directed, has no authori- 


ty to receive specific property, of any kind, in payment there- 


of.—Jb. 


. The interest of a mortgagor, in the mortgaged property, may 


legally be levied on, and sold, under execution at law.--Mc- 


Gregor § Darling vy. Hall. 


EXECUTORS AND ADMINISTRATORS. 
F 


Where, in a suit brought against an estate, for goods, wares 
and merchandise, the declaration did not show the debt to 
have arisen from funeral expenses, or for the last sickness of 
the deceased—held, that it was a good defence to such ac- 
tion, that during thé pendency of it, the estate had been re- 
turned insolvent: and, that such matter was papperly pleaded, 
by the administrator puis darrein conlinuance.-—Fennel, Davis 
& Co. v. Patrick’s Adm’r. 

That a replication to*such plea, not averring how much of 
the demand sued on, was for debts due for funeral expenses, 
or expenses of last sickness; and whether of sufficient amount 
to give the court. jurisdiction—was not good.---Ib. 


3. A mere settlement of the accounts of the representative of an 


estate, whether partial or final, will not authorise a suit against 
the sureties tothe bond of such, representative, unless the 
settl4ment is followed by an order or decree of" the Orphans’ 
court, for the payment of the sum due, and specifying to 
whom the payment is to be-made.---Judge of Limestone Co. 
Court v. French. 


4..It is not error that a judgment} on garnishment, is rendered 


against parties as administralors—the process having issued 
against executors—one of whom answers as such.—Terry et 


al. Ex’rs. v. Lindsay & Co. 


5. Such matters are amendable under the statute of jeofatls.--Ib. 
6. Where process of garnishment issues against two executors, 


Rs 


which is only served on one, who answers, such answer will 
not authorise a verdict and judgment against both executors, 
Th. 

An action will not lie on the bond of an executor or adminis- 
trator, for failing to pay over a legacy, declared by the coun- 
ty conrt, where there has been no final settlement; it not ap- 
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pearing that a refunding bond has been given.---Judge of 
Limestone Co. Court, use, §c. v. Coalter et ul. ‘ 

Before suit can be maintained against the sureties of an exe- 
cutor or administrator, on the bond, it must appear that as- 
sets have been fixed in the hands of the fatter; and that the 
money alleged to be due, cannot be recovered of them.—Jb. 


. Under the statutes of this State, an order of the County 


court, ascertaining a specific sum, in favor of a distributee; 
is equivalent to a judgment of devastavii—and establishes the 
fact, of assets in the hands of an executor or administrator. 


—Ib. 


10. Semble—That the return of nulla bona, to an execution 


against an executor or administrator, will be sufficient to au- 

.thorise a suit against the sureties on the bond.—Jb. 

. Semble—The act of 1822 on the subject of authorising sales 
by an administrator or executor, of the real estate of a de- 
ceased person, though it did not repeal the act of 1803, di- 
recting a sale of the lands of a testator or intestate, yet, 
superseded the provisions of the latter act.--- Wiley & Gayle v 

ite and Lesley. 


12. Under the statute of 1803, the County court had no power to 


order a sale of the lands of a testator or intestate, without 
» proof, that the representative had given the notice required by 
the act.---Ib. ® 


13. So, the failure of the representative to give bond, as the act 


directs, held to avoid the sale of lands made by him.---Jb. 


14, But, in the case of a sale of lands, by an administrator or exe- 


cutor, under the statute, the rule is otherwise: they act as 

trustees, who sell the title of others; and, if they do not strict- 

ly pursue the authority under~which they act, the sale made 

by them is void: and the possession held ulder them, by a ven- 

dee, is tortious; and the latter is liable to the heirs, for mesne 
rofits.---Ib. + 


15. In nuch case, the vendee may legally resist the recovery of 


the purchase money, without proof of eviction.---Jb. 


FRAUDS. 


1. Ifa failure of consideration in the sale of land,(or personal es- 


tate,) be the result of fraudulent intention in the vendor, espe- 
cially if it relate to the quantity or quality sold; such failure 
may constitute a legal defence to an action, brought to recov- 
er the purchase money — Wilson v. Jordan. 


2. Generally, however, the injury by the failure of considera- 


tion, must have been sustained before the remedy is sought; 
either by using it as matter of defence to an action for the 
purchase money, or as the ground of an independent action. 
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8. If a failure of consideration arise from the conveyance of a 


4. 


land title, which is defective, by reason of a paramount title 
in another, or other incumbrance; the invalidity of the title, 
(or the incumbrance,) must have been ascertained by an evic- 
tion, or something tantamount thereto, before relief can be 
sought.—-Jb. 

But in cases of fraud, this rule would, i seems, be properly 
extended, so as to authorise redress, under similar circum- 
stances, whenever the injury could be sufficiently ascertained. 


5. In such cases, neither the necessity of disturbance in the en- 


joyment, nor the doctrine of eviction, can apply.—Jb. 


6. The rule preferring written to unwritten evidence, will not 


apply so as to exclude parol proof, when its object is to show 
that the written evidence of the contract has been fraudulent- 
ly obtained.--- Cozzins v. Whitaker. 


7. In cases of breach of warranty, or for deceit, in the sale ofa 


chattel, an offer to return, or actual return, if practicable, is 
necessary, wherever the object is to rescind the contract, and 
avoid payment of the consideration money ; or to recover back 
the price already paid.--J5. 


8. A return, or an offer to return, a slave sold, is not essential, 


to enable the vendee to recover, in an action on the case, in 
the nature of deceit, for fraudulent representations, inducing 
the purchase.— 1). 


FRAUDS STATUTE OF. 


1. 


4. 


Where A employed B and C, to perform certain services, 
under a special contract; and the latter engaged D, to dis- 
charge part of the work—held, that a verbal promise, by A, 
(at the request of B and C,) to pay D the amount owing to 
him from B and C, was within the statute of frauds: and 
that an action by D, on the promise, was not sustainable.— 
Tompkins v. Smith. 

Where A requested Bto write to C, and request’ the lat- 
ter to furnish D with goods, and he, A. would pay for them; 
and B, with A’s consent, wrote to his agent, representing A 
to be solvent; and the agent applied to C, and procured the 
goods tp be furnished—held, that A could not avoid the pay- 
ment, on the ground, that the promise, not being in writing, 
was within the statute of frauds.---Rhodes v. Leeds, 


. Under the statute of frauds, a promise by A, to pay the debt 


of B, (to be obligatory,) must be in writing, wherever the cre- 
dit is given to B.---Id. 

But, if the credit, in the first instance, is given to A, although 
the consideration passes to B—it is an original undertaking 
“by A, and he is bound, although there is no writing.---Jd. 


5. Where an action was brought by commissioners of a 16th 
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section, to recover a forfeiture, incurred by one, who failed 
to comply with a contract for leasing certain lots in said sec- 
tion—held— 
Ist. That a contract, for such leasing, was embraced by the 
statute of frauds, and required a memorandum, in writing. 
2d. That a memorandum, made by a clerk, appointed by the 
commissioners, to attend said sale, was not sufficient, under 
the statute of frauds.---Carmack et al. Comm’rs v. Masterson. 


GARNISHMENT. 


1. It not error, that a judgment, on garnishment, is rendered 
against parties as administrators—the process having issued 
against execulors——one of whom answers as such.-- Terry et 
al ex’rs v Lindsayet al. 

2. Such matters are amendable, under the statute of jeofails.-—Id. 

3. Where process of garnishment i issues against two executors, 
which is only served on one, who answers, such answer will | 
not authorise a verdict and judgment against "both executors.—Id. 

4, Objection to the sufficiency of the affidavit, i in a proceeding 
on garnishment, must be taken in the court below.—Jb. 


GUARDIAN AND WARD. : ' 


1. Chancery will not afford relief to a ward, against a settle- 
ment made with his.guardian, where a receipt in full has been 
given for more than ten years before the bill is filed; and, 
where it does not appear, but that the ward is capable of be- 
ing correctly informed, as to all the facts and circumstances 
connected with such settlement, and with his own rights; 
when no improper influence is shewn to be exerted by the 
guardian—no deception: and where the evidence of his rights, 
as a ward, at the time of such receipt, is of record, and ac- 
cessible to him.—Southall v Clark. 


‘GRANT. 


1. The copy of a foreign grant, (or a conveyance under it,) made 
from the land office register, or original entries, thereof, can- 
not be substituted, in evidence for the originals, until the latter 
have been showa toibe lost or destroyed. —~Hallet v The heirs 

of Eslava. 

2. Where the title to real estate is defended on a grant, issued 
by a foreign power; such grant must be produced, or its loss 
or destruction legally shewn, by a full and entire transcript 
from the record, before it becomes evidence.—Id. 

3. A foreign grant to real estate, before it can preponderate 
ne a patent certificate, issued under the authority of the 

nited States, must be produced, (in order to test its validi- 
ty,) or its absence accounted for, and supplied according to 
the rules of evidenced.—Jb 
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IMPRISONMENT. . 


1, The imprisonment, which the act of 1807, (“to punish crimes 
and misdemeanors,”’ section 5,) imposes on persons guilty of 
an assault with an intent to kill, is not to be assessed and de- 
termined by the jury, but by the court.— Hawkins v: The State. 


INDORSER AND INDORSEE. 


1. In an action by the indorsee of a promissory note, against 
the indorser, final judgment, on demurrer, cannot be render- 
ed by the court, for the plaintiff, without the intervention ofa 
jury, on a common money count.—Kennon v. McRae. 

2. A count ina declaration, by the indorsee of a promissory 
note, against the indorser, omitting an averment of demand 
of payment of the maker, and notice, is bad.—Jb. 


INTENDMENT. 


a 


1. The want ofa plea or demurrer in a record, the import. of 
which is therein shown, will -be supplied in this court, by in- 
tendment, wherever parties appear to have been in court, 
and a regular trial had—no exception to their absence being 
taken below.--- Wade v. Killough. 


JEOF AILS. 


1. The statute of Jeofails of 1824,-cures an omission to set forth 
the record and judgment, upon which scire facias is founded, 
prout palet per recordum.--- Toulinin v Bennet & Ladlow. 

2. It not error, that a judgment, on garnishment, is rendered 
against parties as administralors—the process having issued 
against execulors~-one of whom answers as’such.—- Terry et 
al ex’rs v Lmdsayet gi. 

3. Such natters are amendable, under the statute of jeofails.-—Id. 

, 


JURY AND JUROR. 


1. The imprisonment which the act of 1807, (‘to punish crimes 
and misdemeanors,” section 5,) imposes, on persons guilty of 
an assault, with an intent to kill, is not to be assessed and de- 
termined by the jury, but by the court --Hukins v The Slate. 

2. In an indictment, under the statute, for negro stealing, it is 
no cause of challenge to the array, that the sheriff, who as- 
sisted in summoning the original venire, was one of the own- 
ers of the slave, alleged to have been stolen, and that he as- 
sisted in drawing the jury.---Prince v. The State. eo 

4, The statute of 1831, prescribing the mode of selecting ju- 
ro's in capital cases, embraces within its provisions only the 











two grounds--of opinion, formed and expressed from a know. 
ledge of facts; and upon rumor.-—Quesenberry v The Slate. 
vol. 3. 62 : 
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6. But, this statute does not embrace the whole ground of chal- 
lenge, on account of pre-conceived and expressed opinion.--- 

7. An opinion formed by a juror, upon facts not personally 
known, but well authenticated, by witnesses or others, in 
whom he placed confidence; would net be included in the 
term rumor, as used in the statute.---I. 

8. So, it is a good ground for the challenge of a juror for cause, 
in a criminal case, that he had formed and expressed an opi- 
nion, upon information, derived from a person in whom he 
had confidence—the latter having received his information 
from a witness.---Ib. 


JUSTICES OF THE PEACE, COURTS OF 


1. A plea to an action of debt, on the judgment of a justice of 
the peace, in another State, ‘that the plaintiff and defendant 
were citizens of this State when the judgment was rendered, 
by the justice;” (the cause of action being ex contractlu,) is 
bad.—M’ Gee §& Richrdson v. Sheffield. 

2.. Sworn copies of the proceedings ‘in a suit had before a jus- 
tice of the peace, in another State, (proved by the evidence 
of such justice, taken in compliance withthe statutes of this 
State,) in the absence of proof that such State has provided 
by law, a certain mode of proof, in relation to such proceed- 
ings; are admissible as testimony.-Ib. 

3. This state will not presume that justices courts, in a sister 

. State, are courts of record.---I5. . . 

4. Semble—In a suit, brought to recover the amount of a judg- 
ment, rendered by a justice of the peace, in another State; 
parol proof is admissible to show that the individual pur- 
porting to have rendered the judgment, was a justice of the 
peace.—Ib. 

5. On certiorari bringing up, to the Circuit or county court’, the 
judgment of a justice of the peace; no matter can be con- 
sidered subsequent to such judgment.---Bobo and Johnson v. 
Thompson. 

6.Certiorari is not grantable, to determine a question, on the 
payment of an execution.---Id. 


LAND AND LAND TITLES. ; 


1, ‘It is no defence to an action, brought upon a promissory note, 
that the note had been executed in consideration of the pur- 
chase of real estate; the title to which was alleged to be de- 
fective, and incumbered by a paramount title; no fraud being 
alleged, and it appearing that the vendee had enjoyed pos- 

session long before the alleged incumbrance ensued; and, 
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that there had been no judicial test of the validity of the title, 
and no eviction had.— Wilson v. Jordan. 


2. Whether the 20th section of the act of 1803, on the subject 


of constructive covenanis, applies to absolute conveyances in 
fee simple, or to conveyances of limited estates, leaving a re- 
versionary interest, certain or contingent, in the grantor and 
his heirs— Quare.—Ib. 


3. Ifa failure of consideration in the sale of land,(or personal es- 


tate,) be the result of fraudulent intention in the vendor, espe- 
cially if it relate to the quantity or quality sold; such failure 
may constitute a legal defence to an action, brought to recov- 
er the purchase money —Id. 


4. Generally, however, the injury by the failure of considera- 


tion, must have been sustained before the remedy is sought; 
either by using it as matter of defence to an action for the 
purchase money, or as the ground of an independent action. 


5 If a failure of consideration arise from the conveyance of a 


land title, which is defective by reason of a paramount title, 
in another, or other incumbrance; the invalidity of the title, 
(or the incumbrance,) must have been ascertained by an evic- 
tion, or something tantamount thereto, before relief can be 


sought.—Jb. ‘ 


6. But, in cases of fraud, this rule would, i seems, be properly 


extended, so as to authorise redress, under similar circum- 
stances, whenever the injury could be sufficiently ascertained. 


Th. 


7. In such cases, neither the necessity of disturbance in the en- 


joyment, nor the doctrine of eviction can apply.---db. 


8. The copy of a foreign grant, (or of a conveyance under it,) 


made from the Land office Register, or original entries, there- 
of, cannot be substituted, in evidence, for the originals, until 
the latter have been shown to be lost or destroyed.— Hallet 
v. The Heirs of Eslava. 


9. Where the title to real estate is defended on a grant, issued 


by a foreign power; such! grant must be produced, or its loss 
or destruction legally shewn, by a full and entire transcript 
from the record, before it becomes evidence,— 1b, 


10. A foreign grant to real estate, before it can preponderate 


against a patent certificate, issued under the authority of the 
United States,smust be produced, (in order to test its validi- 
ty,) or its absence accounted for, and supplied, according to 
the rules of evidence.—21b. 


12. Where it appeared, that two certificates of confirmation, fora 


certain lot of land, had issued in favor of different persons, 
(under the acts of Congress, confirming claims to lots in the 
town of Mobile) which, alone considered, created title of equal 
grade; held, that the elder was entitled to preference, as evi- 
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dence of title, unless it could be shewn, that it had been im- 
properly issued.— Jb. 
12. Incases, where two certificates of confirmation, issued under 
such acts of Congress, come in confiict, and balance each 
‘other, it is competent for the courts to look to the original evi- 
dence of title, bevond such certificates, and to determine in- 
dependently of them.—J). 
13. And where a certificate of confirmation, in favor of one, had 
issued on a claim, under a French patent, which was not 
produced, nor its absence accounted for, and which did not 


appear to have been recorded, as required by law; held, that 

‘ possession of the premises, by the ancestor of the opposing 
party, under aclaim of right for twenty-four years, anterior 
. to the possession of his adversary; in the absence of any pre- 


ponderating paper title, was_sufficent to warrant a recovery 
in the action of trespass to try title. —Jb. 

14. As a general rule, the delivery of the possession of real es- 
tate by the grantor, to the grantee, is evidence of title, so far 
as to prevent the recovery back of the purchase money, until 
eviction: and, the vendee cannot defeat the recovery of the 
consideration money, on the ground of want of title, in the 


vendor.— Wiley and Gayle v. White and Lesley. 
15. In such case,a vendee is bound to ascertain the title sold; and 
/ if he choses, may protect himself, by proper covenants.—Jb. 


16. But, in the case of a sale of lands by an administrator or exe- 
cutor, under the statute, the rule is otherwise: they act as 
’ trustees, who sell the title of others; and, if they do not strict- 
ly pursue the authority under which they act, the sale made 
by themis void: and the possession held under them, by a ven- 

' dee, is tortious; and the latter is liable to the heirs, for mesne 
profits.—Ib _ 

17. In such case, the vendee may legally resist the recovery of 
the,purchase money, without proof of eviction.—Jb. 

18. Where a vendee of real estate executes a note in considera- 
tion of the purchase money, and receives a bond for title from 
the vendor, with possession, he cannot resist a recovery upon 
the note, on the ground of the want of title in the vendor; no 
fraud being imputed or rescission claimed; and no effort made 
to place the vendor in statu quo, by a return of the premises. 
Wade v. Killough. 


LANDS. 


1. Chancery will not decree the sale of lands, in satisfaction of a 

. judgment, where it appears that the estate in such lands, is 
the subject of execution at law.— Mendenhall v. Randall. 

2: As where a bill was filed against a party defendant to certain 

judgments of a justice of the peace, praying the sale of the 

| life estate of the defendant, in certain lands, in satisfaction 
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thereof—held, that the life estate of the defendant, was sub- 
ject to levy, by a constable, under our statute—and, so the 
bill not sustainable.—J). 


3. Semble—The act of 1822 on the subject of authorising sales 


by an administrator er executor, of ‘the real estate of a de- 
ceased person, though it did not repeal the act ef 1803, di- 
recting a sale of the lands of a testator or intestate, yet, 
superseded the provisions of the latter act.--- Wiley & Gayjle . 
White and. Lesley. 


4. Under the statute of 1893, the County court had no power to 


order a sale of the lands of a testator or intestate, without 
proof, that the representative had given the notice required by 
the act.---Jb. 


5. Sogthe failure ofthe representative to give bond, as the act 


directs, held to avoid the sale of lands made by him ---, 


6. As a gencral rule, the delivery of the possession of real es- 


tate by the grantor, to the grantee, is evidence of title, so far 
as to prevent the recovery back of the pugchase money, until 
eviction: and the vendee cannot defeat the recovery of the 
consideration money, on the ground of want of title in the 
vendor— 15. 


7. In such case, a vendee is bound to ascertain the title sold; and 


if he choses, may protect himself by proper covenants.---Id 


8. But, in the case of asale of lands, by an administrator or exe- 


cutor, under the statute, the rule is otherwise: they act as 
trustees, who sell the title of others; and, ifthey do not strict- 
ly pursue the authority under which they act, the sale made 
by them is void: and the possessir on held under them, by aven- 
dee, is tortious; and the latter is liable to the heirs , for mesne 
profits. ---Ib. 


9. In such case, the.vendee may legally resist the recovery of 


the purchase money, without proof of eviction.---Ib. 


LIFE ESTATE. 


1. Where a bill was filed against a party defendant to certain 


judgments of a justice of the peace, praying the sale of the 
life estate of the defendant, in certain lands, in satisfaction 
thercof—held, that jhe life estate of the defendant was sub- 
jsct to levy, by a constable, under our statute---and, so the bill 
not sustainable. — Mendenhall v Randon. 


LIMITATIONS, STATUTE OF 


1. The offence of negro stealing is not embraced in the limita- 


tion, prescribed in the statute of 1807, which limits the pro- 
secution of certain offences to one year.---Prince v The State. 
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MORTGAGE. 


1. The act of 1828, requiring the recording, within thirty days, 
of all deeds and conveyances of personal property, embraces 
within its spirit and intention, mortgages of personal pro- 


perty.---M’ Gregor §& Darling v Hali. 


2.Where a mortgage of personal property, regularly acknowledg- 
ed, was left in the proper office, with a bona fide intention to 
be "recorded, five days before the expiration of the thirty days, 
but which, by the act of the clerk, was not recorded, until 
two days after the thirty days had expired—held to be a com- 


pliance, Substantially, with ‘the statute.---Ib. 


3. The interest of a mortgagor, in the mortgaged property, may 
legally be levied on, and sold, under execution at law.-—Id. 


MOTION. 


1. Summary proceedings against a tax collector and his securi- 
ties, for failing to pay over the county tax, should be brought 
in the name of the Governor, to whom the collector gave 
bond, or of his successor, for the use ofthe county. —Nabors 


etal. v. The Governor. 


2, In such proceeding, it is incumbent on the plaintiff to set 
forth or describe the bond, given by such tax collector and 


his securities.—Jb. 


3. If the statement be demurred to, the demurrer admits only 
what is correctly pleaded; and, if its admissions be not relied 
on, the record should show, that all the material facts were 


proved.--Id. 


4. In summary proceedings of this kind, the statute must be 
strictly pursued; as the ordinary legal intendments do not ap- 


ply in such cases, in aid of uncertainties.—J. 


5, The notice, in proceedings of this kind, should define its ob- 
ject, and show for what purpose judgment is claimed. —J0. 

6. The act of 1827, giving officers a summary remedy against 
parties who have executed indemnifying bonds, int considera- 
tion of levies, &c. is not to be rigidly construed against such 


officers in favor of the obligors.—Alwood et al. v. Craig. 


7. In a. judgment, on motion, under such statute, in favor of a 


constable; held— 


First—Not necessary that the record should set out the 
notice at length=it reciting that tf appeared to the satisfaction 
of the court, that notice had been given sixty days before the term, 


of the pendency of the suit, &c. ayd of the motion. 


Second—That to sustain such judgment, the court will 
sume the notice to have been given, (as required,) in writing 


unless the contrary appears. 


Third—That unless oyer be craved, it is | sufficient to set 


out the substance of the bond. 
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Fourth—That it was not essential to set out the date of the 
bond: nor that it should possess a date: and ifthe bond had 
been dated before the enacting of the statute, and the contin- 
gency happened afterwards, the obligee was entitled to resort 
to the remedy given by the act.—Jb. 

8 The statutes of this State, authorising security for costs, do 
not prescribe the manner in which it shall be given; and one, 
of whom such security is required, may legally execute a 
bond, in compliance with the law —and judgment, on motion, 
may be had against him on the bond.—Barton v. M’ Kinney’s 
Adm’rs. 

9. Under the 9th section of the act of 1807, authorising judg- 
ments, on motion, against sureties, for costs, it is not requir- 
ed that notice should be given to the surety: and when such 
notice is given, it is not error that the judgment is rendered 
on a different day, than that on which the notice states the 
motion will be made.-—b. 

10. In a proceeding, by motion, against asurety for costs, under 
the statute, nothing will be taken by intendment; and every 
fact must appear in the record, necessary to insure a reco- 
very.---Ib. 

11. So, it must appear that the non-residence of the plaintiff, in 
the suit, of whom security be required, is the cause of the 
suretyship.—Jb. 

12. A motion will not lie to quash an execution, on a mere parol 
showing that it has been paid.--- Clemens § M’ Clellan v. Prout 
and Brahan. 


NEW TRIALS. 


1. Decisions of 1 aterior courts, in respect to motions for few 
trials, are matters within the juidicial discretion of the pre- 
siding judge; and, though it is the duty of such courts, in re- 
ference to matters, within their discretion, to govern them- 
selves by the rules re by the Supreme court, (ex- 
cept there be special causes for a contrary course;) yet, ge- 
nerally, such decisions are not the subject of revision, in 
error.---Fennel, Davis & Co. v. Patrick’s Adm’rs. 


NON JOINDER. 


>, At common law, an action ex delicto, against carriers, might 
be maintained against all, or any part of the joint owners of 
the vehicle of transportation; and a conviction and judgment 
had accordingly.——Jones et al. v. Pitchers Co. 

2 In assumpsit against carriers, the rule of law required 

all joint owners to be made defendants; and that all should 

be convicted or none: yet anon joinder, even in the latter 
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case, was only to be taken advantage of by plea in abatement. 
—Jones et al. v. Pitcher & Co. 


OWNERS, JOINT ss 


1 Joint owners of steam boats, or other vessels, for the lime be- 
ing, may properly be regarded as partners, so far as relates 

- to all liabilities incurred by the injury or destruction of such 

steam boat, or vesse}.---Jones el al. v. Pitcher §& Co. 

* ~ 2, At common law, an action ex delicto, against carriers, might 
be maintained agaist all, or any part of the joint-owners of 
the vehicle of transportation; and a conviction and judgment 
had accordingly.---Id. 

3. But in assumpstt against such carriers, the rule of Jaw requir- 
ed all joint-owners to be made defendants; and that all should 
be convicted, or none: yet a non-joinder, even in the latter 
case, was only to be taken advantage of by plea in abatement. 

4. Our statute of 1818, however, embraces within its provisions, 
the joint owners of a steam boat; and where such joint own- 
ers are sued as partners, for a liability incurred bythe loss of 
the boat; a recovery can properly be had against a part of the 

owners.—Ib . ‘ 

5. An agreement, bona fide, for the sale of the interest in a steam 
_ boat, between part owners thereof, and a stranger, whereby 
-the former were to execute title, when the purchase money 

should be paid; to hold the policy of insurance as collateral 
security; and to receive the consideration money, in freight; 
held not to continue the liability of the vendors, so as to ren- 
der them responsible for the liabilities fixed upon the boat, af- 
ter the execution of the contract; it appearing that the interest in 
the boat had passed into the possession and use of vendees.—Jh 

6. A charge in a declaration against joint owners of a steam 
boat, ‘that the defendants before and at the time of shipment, 
were the owners and proprietors of the boat; and co-partners 
in freighting: and which boat had been usually employed in 
conveying and transporting cottongand other merchandize, 
for hire,’ &«—held, a sufficient averment of the character of 
the joint owners, as common carriers, to authorise a recovery. 
—Ib. 

7. By the common law, a carrier of goods for hire, is responsi- 
ble, at all events, for every injury to-gnods, not arising from 
the acts uf God, or the public enemies.—Jb. 

8. This rule is applicable to the liability of steam boat owners, 
for goods lost or destroyed, in their transportation. — Jb. 

9,. Causes to excuse the liability of ship owners and masters, 

other than those of the acts of God, or the public enemiés; 

must be such as are expressly provided for by the contract. 
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10. Wherever an injury to, or loss of goods, is occasioned in 
consequencé of the sinking of, or injury to, a steam boat, or 
vessel, and which the exercise of prudence or skill on the 
part of its proper officers, can prevent; the owners of such 
boat or vessel are liable.—Jh. 

il. A custom, among the navigators of steam boats, on a river, 
to preserve particular situations,,in ascending and descending, 
would seem salutary and reasonable, and analagous to the 
rule governing ships passing each other at sea.—Jb. 

12 Such custom, if proved, would bind navigators of steam 
boats to its observance, and a failure to do so would be at the 
peril of the owners.—ZJb. 


OW NERSIIIP. 


1, A sworn copy of a steam boat register, from the records of 
the custom house, is not prima facie evidence of ownership, 
even against the party making it, under affidavit; without fur- 
ther proof of the fact.—Jones et al. v. Pitcher & Co. 

A 


PARTNER. 


1. Semble—that the absconding of a partner, gives no more 
right to gnother partner to sue at law, than if the former had 
not absconded.—Siowe v. Sewall. 

2. If an action at law be brought by one co-partner against an- 
other, before final settlement, and afterwards, before the trial, 
a settlement takes place, and a balance is struck between the 
parties, the court will presume that the accounts were thus 
settled with a view to the pending action: and so be evidence 
to sustain the action: especially after the defendant had abscond- 
ed.—Ib. 

3. In a bill in Chancery, filed by one co-partner, to compel a 
settlement of the co-partnership accounts; it is competent 
for the complainant to join with his own claims, those of a 
deceased partner—the complainant being the administrator 
of the latter.—MW’ Lauchlin vy. Simpson. 

4 Joint owners of steam boats, or other vessels, for the lime: be- 

ing, may properly be regarded as partners, so far as relates 

to all liabilities incurred by the injury or destruction of such 
steam boat, or vessel.---Jones et al. v. Pitcher & Co. 

Our statute of 1818, however, embraces within its provisions, 

the joint owners of a steam boat; and where such joint own- 

ers are sued as partners, for a liability incurred bythe loss of 
the boat;.a recovery can properly be had against a part of the 
owners.—1b _ 

vol. 3. 63 
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PERILS OF THE RIVER. 


1. A saving in a bill of lading, in respect to the “dangers of 
the river,” would, it seems, be the same as an exception to 
the ‘Sperils of the sea.” —Jones et al, vy. Pitcher & Co. 

2. The term “ perils of the sea,” (in'which may be embraced 
perils of the river,) though generally referable to accidents 
peculiar to that’element, is occasionally extended to a capture 
by a pirate; or to collision between two vessels, where no 
blame is imputable to either vessel, but more especially to the 
one injured.— 1b. 


PLEADING. 


1. Because an account stated, may be declared on, as such, the 


plaintiff is not precluded from introducing an account stated, 


under any of the assumpgit counts; to which it may be applica- 
ble.— Siowe v..Sewall. 

2. At common law, an action ex delicto, against carriers, might 
be maintained against all, or any part of the joint-owners of 
the vehicle of transportation; and a conviction and judgment 
had accordingly.---Jones et al v. Pitcher & Co. 

3. But in assumpsit against such carriers, the rule of law requir- 
ed all joint-owners to be made defendants; and that all should 
be convicted, or none: yet a non-joinder, even in the latter 

case, was only to be taken advantage of by plea in abatement 
Id. ioe 

4. A charge in a declaration against joint owners of a steam 
boat, ‘that the defendants before and at the time of shipment, 
were the owners and proprietors of the boat; and co-partners 
in freighting: and which boat had been usually employed in 
conveying and transporting cotton, and other merchandize, 
for hire,’ &c—held, a sufficient averment of the character of 
the joint owners, as common carriers, to authorise a recovery. 
—Ib. 

5. In scire facias against bail, it is not necessary to insert an 
entire copy of the bail bond.— Toulminv. Bennett and’ Laidlow. 

6. Suits commenced by scire facias, are like other actions; and 
a reasonable certainty in déscribing the record, which is the 
foundation of the action, is all that is required.--JD. 

7. In such proceedings the plaintiff may elect to make out his 
case in the scire facias, and dispense with a declaration; or to 
use the scire facias, as a writ, and declare as in other cases. 

8. The statute of Jeofails of 1824, cures-an omission to set forth 
the record and judginent, upon which scire facias is founded, 
prout patel per recordum.---Ib. 

9. Where a plaintiff elects to dispense with a declaration in scire 
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facias, he must, in the writ, set out all that would be essen- 
tial in a declaration, to authorise a recovery.—Jb, 

This court fully recognizes the doctrine, that nothing can be 
pleaded by bail, which could have been uscd 1 by his princi- 
pal, in defence to the action against him.—1J. 

It is a good plea to scire facias, against bail, that the plaintiff 
has not given security for costs, as required by the statute.— 
Tb, 

Where, in a suit brought against an estate, for goods, wares 
and merchandise, the declaration did not show the debt to 
have arisen from funeral expenses, or for the last sickness of 
the deceased—held, that it was a good defence to such ac- 
tion, that during the pendency of it, the estate had been re- 
turned insolvent: and, that such matter was properly pleaded, 
by the administrator puis darrein continuance.——Fennel, Davis 
& Co. v. Patrick’s Adm’r. 

That a replication to such plea, not averring how much of 
the demand sued on, was for debts due for funeral expenses, 
or expenses of last sickness; and whether of sufficient amount 
to give the court jurisdiction—was not good.---Ib. 


. In an action by the indorsee of a promissory note, against 


the indorser, final judgment, on demurrer, cannot be render- 
ed by the court, for the plaintiff, without the intervention of a 
jury, on a common money count.—Kennowv. McRae. 


5, A count ina declaration, by the indorsee of a promissory 


note, against the indorser, omitting an ayerment of demand 
of payment of the maker, and notice, is bad.—Jb. 

The defects of an insufficient scire facias, in a proceeding 
against bail, canrtot be reached in error, where the record 
shows a judgment upon plea wiihdrawn.— Clements v. Johnson. 


. In such case, the court will presume the existence of a plea, 


competent to reach the defects of the scire facias, although 
the form of the plea be not shewn in the record.—Jb. 

A plea to an action of debt, on the judgment of a justice of 
the peace, in another State; “that the plaintiff and defendant 
were citizens of this State when the judgment was rendered, 
by the justice ;”” ithe cause of action being ex contractu,) is 
bad.— 2’ Gee & {Richard son v. She offield. 

. Where an inferior court gives a proper judgment on demur- 
rer, though the judge unnecessarily expresses an improper 
reason, for the judgment; such judgment will be sustained.--- 
Mason v Craig et al. 


A replication, neither denying, avaiding or admitting the aver- 


ments of the plea to which it refers, is ‘bad.—Io. 


. In a proceeding by scire facias, on a replevy bond in attach- 


ment, a discontinuance may be entered against the obligors, 
not served with process; and judgment had against the rest. 
—-Sartin §& Rogers v. Weir & Co. 
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22. A plea to a suit on a replevy bond, given in attachment, that 
the property attached and replevied, did not belong tothe de- 
fendant in attachment, but to a stranger, who seized it; is bad, 
on demurrer.—Jb. . 

23. Amendments to proceedings by scire facias, issued on the re- 
plevy bond in attachment, may be legally made, by reference 
to the bond, and to the judgment of record.—Jb. 

24, Where it appears, that a plea of non est factum has been filed 
toa scire facias, in reference to a defect in the description of 
the bond, sued on, which defect is, afterwards, amended; it is 
no error, to disregard such plea, and enter judgment, for 
want of plea.---lb. 

25. The want of a plea or demurrer in a record, the import of 
which is therein shown, will be supplied in this court, by in- 
tendment, wherever parties appear to have been in court, 
and a regular trial had—no exception to their absence being 
taken below.--- Wade v. Killough. 


POINTS RESERVED. 


1. This court is not particular as to the method of referring cri- 
minal cases, on novel and difficult points; provided, it clearly 
appears by the record, that the reference has been made by 
the court.---Prince v The State. 

2. It is not necessary that the points reserved, in a criminal case, 

- * as novel and difficult, ghould be certified under the hand of 
the judge.---Ib. 


POSSESSION. 


1. It is no defence to an action, brought upon a promissory note, 
that the note had been executed in consideration of the pur- 
chase of real estate; the title to which was alleged to be de- 
fective, and incumbered by a paramount title; no fraud being 
alleged, and it appearing, thai the vendee had enjoyed pos- 
session long before the alleged incumbrance ensued; and, 
that there had been no judicial test of the validity of title, 
and no eviction had.--- Wilson v. Jordan. 

2. If a failure of consideration arise from the conveyance of a 

land title, which is defegtive, by reason of a paramount title 
in another, or other incumbrance; the invalidity of the title, 
(or the incumbrance,) must have been ascertained by an evic- 
tion, or something tantamount thereto, before relief can be 
sought.—Jb. 

3. But in cases of fraud, this rule would, it seems, be properly 
extended, so as to authorise redress, under similar circum- 
stances, whenever the injury could be sufficiently ascertained. 


—Ib. ) 
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. In such cases, neither the necessity of disturbance in the en- 
* an nor the doctrine of eviction, can apply. —Ib. 

5. Where a certificate of confirmation, in favor of one, had 
issued on a claim, under a French patent, which was not 
produced, nor its absence accounted for, and which did not 
appear to have been recorded, as required by law; held, that 
possession of the premises, by the ancestor of the opposing 
party, under acclaim of right for twenty-four years, anterior 

, to the possession of his adversary; in the absence of any pre- 
ponderating paper title, was sufficent to warrant a recovery 
in thejaction of trespass to try title. —Hallet v. Heirs of Eslava, 

6. As a general rule, the delivery of the possession of real es- 
tate by the grantor, to the grantee, is evidence of title, so far 
as to prevent the recovery back of the purchase money, until 
eviction: and, the vendee cannot defeat the recovery of the 
consideration money, on the ground of want of title, in the 
vendor.— Wiley and Gayle v. White and Lesley. 

7. Insuch case, a vendee is bound to ascertain the title sold; and 
if he choses, may protect himself, by proper covenants.—Jb. 
8. But, in the case of a sale of lands by an administrator or exe- 
cutor, under the statute, the rule is otherwise: they act as 
trustees, who sell the title of others; and, if they do not strict- 
ly pursue the authority under which they act, the sale made 
by them is void: and the possession held under them, by a ven- 
dee, is tortious; and the latter is liable to the heirs, for mesne 

profits. —Jb ® 

9. In such case, the vendee may legally resist the recovery of 
the purchase money, without proof of eviction.—Jb. 

10. Where a vendee of real estate executes a note in considera- 
tion of the purchase money, and reccives a bond for title from 
the vendor, with possession, he cannot resist a recovery upon 
the note, on the ground of the want of-title in the vendor; no 
fraud being imputed or rescission claimed; and no effort made 
to place the vendor in statu quo, by a return of the premises, 


Wade vy. Killough. 


REGISTER, SHIP. 


1. A sworn copy of a steam boat register, from the records of 
the custom house, is*not prima facie evidence of ownership, 
even against the party making it, under affidavit; without fur- 
ther proof of the fact.—Jones et al y. Pitcher & Co. 


RELEASE. 


Whether a release, entered on the records of a Court, and 
by which the interest of a party in a suit, be sought to be re- 
moved, so as to render him a competent witness, would, in 
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another court, be available between the parties— Quare.--- 
M Causland vy. Neal. 


. But semble—by the practice of the courts of this State, a re- 


lease thus entered, would be recognized as a part of the record 


‘of the particular case to which applied, at least inthe same 


courtwhere made.--Id. -, 


. Where, in a suit, on motion, against a sheriff, in order to ren- 


der his deputy, (who had given bond to the sherifl,) a com- 
petent witness, he entered a release of all claims against him, 
as such deputy—held that the release was properly ‘made; and 
that the declaration of the deputy, that his principal should 
not suffer by his acts, and that he felt in honor bound to se- 
cure him from injury, did not render him incompetent to testi- 
fy in the suit.---16. 


RIGHT OF PROPERTY, TRIAL OF 


1. Where an affidavit, filed under the statute, by a claimant of 


property, levied on, under execution, used the words “ just 
claim ”—held, sufficient. —Mc Gregor § Darling v. Hall. 


SALE. 


. It is no defence to an action, brought upon a promissory note, 
ee the note had been executed in consideration of the pur- 
chase of real estate; the title to which was alleged to be de- 
fective, and incumberef by a paramount title; no fraud being 
alleged, and it appearing ‘that the vendee had enjoyed pos- 
session long before the alleged incumbrance ‘ensued; and, 
that there had been no judicial test of the validity of the title, 
and no eviction had.— Wilson v. Jordan. 


. Ifa failure of consideration in the sale of land,(or-persona! es- 


tate,) be the result of fraudulent intention in the vendor, espe- 
cially if it relate to the quantity or quality sold; such failure 
may constitute a legal defence to an action, brought to recov- 
er the purchase money —ZJd. 


. Generally, however, the injury by the failure of considera- 


tion, must have been sustained before the remedy is sought; 
either by using it as matter of defence to an action for the 
purchase money, or as the ground ofan independent action. 


If a failure of consideration arise from the conveyance of « 
land title, which is defective by reason of a paramount title, 
in another, or other incumbrance; the inv alidity of the title, 
(or the incumbrance,) must have been ascertained by an ev ic- 
tion, or something tantamount thereto, before relief can be 
sought.— Ib. 

But, in cases of fraud, this rule would, i seems, be properly 
extended, so as to authorise redress, under similar circum- 
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stances, whenever the injury could be sufficiently ascertained. 
Th. 

In such cases, neither the necessity of disturbance in the en- 
joyment, nor the doctrine of eviction can apply.---b. 


° 


SCHOOL LANDS, COMMIsSICNERS OF 


1, 


Where an action was brought by commissioners of a 16th 
section, to recover a forfeiture, incurred by one, who failed 
to comply with a contract for leasing certain lots in said sec- 
tion—held— ' 

ist. That a contract, for such leasing, was embraced by the 
statute of frauds, and required a memorandum, in writing. 
2d. That a memorandum, made by a clerk, appointed by the 
commissioners, to attend said sale, was not sufficient, under 
the statute of frauds.---Carmack et al. Comm’rs v. Masterson. 


SCIRE F4CIAS. 


a, 


= 


Cr 


= 


10. 


In scire facias against bail, it is not necessary to insert an en- 
tire copy of the bail bond.— Toulmin v. Bennett and Laidlow. 


. Suits commenced by scire facias, are like other actions; and 


a reasonable certainty in describing the record, which is the 
foundation of the action,-is all that is required.—Jo. 


.1n such proceedings the plaintiff may elect to make out his case 


in the scare fuctas, and dispense with a declaration; or to use 
the scire facias as a writ, and declare as in other cases.---Ib. 


. The statute of Jeofails of 1824, cures an omission to set forth 


the record and judgment, upon which scire facias is founded, 
prout patet per recordum.---Lb. 


. Where a plaintiff elects to dispense with a declaration in scire 


facias, he must, in the writ, set out all that would be essential 
in a declaration, to authorise a recovery.—Jb. 


. It is a good plea to scire facias,against bail that the plaintiff has 


not given security for costs, as required by the statute.---Jd, 

The defects of an insufficient scire factas, in a proceeding 
against bail, cannot be reached in error, where the record 
shows a judgment upon plea withdrawn.— Clements v. Johnson. 


. In such case, the court will presume the existence of a plea, 


competent to reach the defects of the scure facias, although 
the form of the plea be not shewn in the record.—Jb. 


. Under the attachment laws of 1807 and 1812, scire facias is 


the proper remedy on the bond for the replevy of property at- 
tached.— Sartin and Rogers v. Weir & Co. 

In a proceeding by scure facias,on a replevy bond in attach- 
ment, a discontinuance may be entered against the obligors, 
not served with process; and judgment had against the rest.--- 
Th. 
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11. Amendments to proceedings by scire facias, issued on the re- 
plevy bond in attachment, may be legally made, by reference 
to the bond, and to the judgment of record.—Jb. 

12. Where it appears that a plea of non est factum has been filed 
to a scire facias, in reference to_a defect in the description of 
the bond sued on, which defect is, afterwards, amended; it is 
no error to disregard such plea, and enter judgment for the 
want of plea.---Ib. . 


SET-OFF. 


1. If an amount claimed by a defendant by way of an off-set to 
a suit, be‘more than twenty dollars, he cannot testify in re- 
gard to it, unless he relinquishes the excess.—Locke v. Miller. 

2. An off-set is not available, if it appears to be the subject of 
a suit, pending when offered.—Jb. 

3. Where one is sued, as the maker of a promissory note, or 
bond, by an assignee, no doubt can exist, under our statutes, 
as to the right of the defendant to set-off any proper demand 
which he may have held against the payee, at any time pre- 
vious to notice of the assignment, by the latter.— Stocking v. 
Toulmin. 

4. But the right of set-off, against a note or bond, under our sta- 
tutes, does not exist for demands subsisting against interme- 
diate assignees, through whose hands such note or bond may 
have passed, by blank indorsement, or otherwise.—J0. 


SHERIFF’S DEED. 


1. Evidence of a sheriff’s deed, made under a sale by the sheriff, 
it not appearing that any judgment had been rendered, is not 
admissible.—Lewis v. Goguelte. 


SLAVES. 


1. In an action on the case, for deceit in the sale of a slave, 
the bill of sale for whom, contains a general warranty of 
soundness, in body, mind, and title; it is competent to prove, 
by parol, that the slave at the time of the sale, was repre- 
sented honest, industrious and free from vice; whereas, he 
proved to possess qualities the reverse of the representations. 
—Cozzins v. Whitaker. 

2 A return, or an offer to return, a slave sold, is not essential, 

to enable the vendee to recover, in an action on the case, in 

the nature of deceit, for fraudulent representations, inducing 
the purchase. ---Jh. 
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STEAM BOATS. 


the custom house, is not prima facie evidence of ownership, 
even against the party making it, under affidavit; without fur- 


ther proof of the fact.—Jones el al. v. Pitcher & Co. 


2 Joint owners of steam boats, or other vessels, for the lime be- 


wg, may properly be regarded as partners, so far as relates 
to all liabilities incurred by the injury or destruction of such 
steam boat, or vessel.--- Jb. 


3. At common law, an action ér delicto, against carriers,.might 


be maintained against all, or any part of the joint owners of 
the vehicle of transportation; and a conviction and judgment 
had according] y.——Jb. 


4 In ‘assumpsit against carriers, the rule of law required 


al] joint owners to be made defendants; and that all should 
be convicted or none: yet a non. joinder, even in the latter 
case, was only to be taken advantage of by plea in abatement. 


—Ib. 


5. Our statute of 1818, howevér, embraces within its provisions, 


the joint owners of a steam boat; and where such joint own- 
ers are sued as partners, fora liability incurred bythe loss of 
the boat; a recovery can properly be had against a part of the 
owners.—Jb . 


6. An agreement, bona fide, for the sale of the interest in a steam 
So] , 4 3 


boat, between part owners thereof, and a stranger, whereby 
the former were to execute title, when the purchase money 
should be paid; to hold the policy of insurance as coilateral 
security; and to receive the consideration money, in freight; 
held not to continue the liability of the vendors, so as to ren- 
der them respohsible for the liabilities fixed upon the boat, af- 
ter the execution of the contract; it appearing that the interest in 
the boat had passed into the possession and use of vendees:—Ib 


7. A charge in a declaration against joint owners of a steam 


boat, ‘that the defendants before and at the time of shipment, 
were the owners and proprietors of tlte boat; and co-partners 
in freighting: and which boat had been usually employed in 
conveying and transporting cotton, and other me:chandize, 
for hire,’ &:—held, a sufficient averment of the character of 
the joint owners, as common carriers, to authorise a recovery. 


—Ib. 


8. By the common law, a carrier of goods for hire, is responsi- 


ble, at all events; for every injury to goods, not arising from 
’ >] ~ 7 S > o> 
the acts uf God, or the public enemies.—Jb. 


9. Thisrule is applicable to the liability of steam boat owners, 


for goods lost or destroyed, in their transportation.—Jb. 


10. Wherever an injury to, or loss of goods, is occasioned in 


consequence of the sinking of, or injury to, a steam: beat, or 
vessel, and-which the exercise of prudence or skill on the 


vol. 3. G4 , 





1, A sworp copy ofa steam boat register, from the records of 
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part of its proper officers, can prevent; the owners of such 
boat or vessel are liable.— Jb. 

A custom, among the navigators of steam boats, on a river, 
te preserve particular situations, ia ascending and descending, 
would seem salutary’ and reasonaole, and analagous to the 
rule governing ships passing each ether at sea.— J). 

Such custom, if proved, would bind navigators of steam 
boats to its observance, and a iailure to do so would be at the 
peril of the owners.—Jb. 


SUMMARY PROCEEDINGS. 


Summary proceedings against a tax collector and his securi- 
ties, for failing to pay over the county tax, should be brought 
in the name of the Governor, to whom the collector gave 
bond, or of his successor, fur the use ofthe county.—JJVabors 
et al. v. The Governor. 
In such proceeding, it-is incumbent on the plaintiff to set 
forth or describe the bond, given by such tax collector and 
his securities. —Jb. . 
If the statement be demurred to, the demurrer admits only 
what is correctly pleaded; and, if its admissions be not relied 
on, the record should show, that all the material facts were 
proved.--Id. 
In summary proceedings of this kind, the statute must be 
strictly pursued; as the ordinary legal in‘endments do not ap- 
ly in such cases, in aid of uncertainties.— /b. 
he notice, in proceedings of this kind, should define its ob 
ject, and show for what purpose judgment is claimed.—J6 
The act of 1827, giving officers a summary remedy against 
parties who have executed indemnifying bonds, in’ considera- 
tion of levies, &c. is not to be rigidly construed against such 
officers in favor of the obligors.—Alnwood et al. v. Craig. 
In a judgment, on motion, under such statute, in favor of a 
constable; held— : 

First—Not hecessary that the record should set out the 
notice at length—it reciting that w appeared to the satisfuction 
ofthe court, that notice had been given sixty days before the term, 
of the pendency of the suit, &c. and of the motion. 

Second—That to sustain such judgment, the court will pre- 
sume the notice to have been given, (as required,) in writing, 
unless the contrary appears. : 

Third—That unless oyer be craved, it is’ sufficient to set 
out the substance of the bond. 

Fourth—That it was not essential to set out the date of the 
bond: nor that it should possess a date: and ifthe bond had 
been dated before the enacting of the statute, and the contin- 
gency happened afterwards, the obligee was entitled to resort 
to the remedy given by the act.—Jb. 


15 


21 


SUR 


3S) 


TA 








— 
cs 
or 


C9 
Ql 


2 





ma INDEX. 


SURETY. 


1, An execution will be enforced for the benefit of # surety, 
who has paid it; but the fact must appear, hy evidence, that 
the surety is to be benefited.--- Clemens & M’Clellan vy. Prout 
aid Brahan., 
Before suit can be maintained against the sureties of an exe- 
cutor or administrator, on the bond, it must appear that as- 
sets have been fixed in the hands of the latter; and that the 
money Alleged to be due, cannot be recovered of them.— 
Judge of Limestone Co. Court, use, &c. v. Coaller et al. 
3. Semble—That the return of nulla bona, to an execution 
against an executor or administrator, will be sufficient to au- 
thorise a suit against the sureties on the bond.—JZb. 


iS) 


TAX COLLECTOR. . 


1. Summary proceedings against a tax collector and his securi- 
ties, for failing to pay over the county tax, should be brought 
in the name of the Governor, to whom the collector gave 
bond, or of his successor, for the use of the county.—WNabors 
et al v. The Governor. 

2. In such proceeding, it is incumbent on the plaintiff to set 
forth or describe the bond, given by such tax colléctor and 

« his securities—TJb. 

3. If thé™statement be demurred to, the demurrer admits only 
what is correctly pleaded; and, if its admissions be not relied 

* on, the record should show, that all the material facts were 
proved.—Jb. 

4. In summary proceedings of this kind, the statute. must be 
strictly pursued; as the ordinary legal intendments do not ap- 
ply in such cases 1n aid of uncertainties.—Jb, 

5. The notice, in proceedings of this kind, should define its ob- 
ject, and show for what purpose judgment is claimed,—Jb. 


. TONNAGE DUTY. 


1. The tonnage duty levied on vessels, entering the port of Mo- 
bile, as prescribed in the ninth section of the act of 1822, 
entitled ‘an act, for the government of the port and harbor of 
Mobile,” was an infraction of the constitution of the United 
States.---Sheffleld v. Parsons. . : 


TRESPASS TO TRY TITLES. 

1, Where, in trespass to try title, the plaintiff adduced a regu- 
lar chain of legal title, in himself, sufficient to insure his re- 
covery; (unless impeached for fraud or opposed by paramount 
ti'le:) and the evidence oifered in defence did not resist a re- 
covery on these grounds, but was clearly inadmissible—held, 
that the appellate court was not bound to reverse, merely be- 
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éause the court below gave instructions, which may not have 

been perfectly correct, it appearing they could not have preju- 
diced the defendant.--- Scott v. Huncock 44 
2. A certificate of confirmation, in the absence of an ad- 2 

' verse-title, or right of possession, will give the holder there- 

; of a right of possession; and authorise a recovery in the ac- 
tion of trespass to try title. —Lewis v. Gougeite. 184 

3. In the action of trespass to try title, it is not indispensable 

that the plaintiff should show a perfect indefeasable estate, 

in fee simple, to authorise a recovery against one who can es- 
tablish no legal right, either of property or possession.—IJb. 184 
>. VENDOR AND VENDEE. —s 
1. It is no defence to an action, brought upon a promissory note, 
that the note had been executed in consideration of the pur- 
chase of real estate; the title to which was alleged to be de- 
fective, and incumbered by a paramount title; no fraud being ° 

alleged, and it appearing, that the vendee had enjoyed pos- 

i < session long betore the alleged incumbrance ensued; and, 

that there had been no judicial test of the validity of title: 
$5 and"ho eviction had.--- Wilson v. Jordan. ‘ 92 

2. Ifa failure of consideration in the sale of land,(or personal es- 

tate,) be the result of fraudulent intention in the vendor, espe- 

cially if it relate to the quantity or quality sold; such failure 

may Constitute a legal defence to an action, brought to recov- 
er the purchase money —Id. : 92 

3. Generally, however, the injury by the failure of considera- 

tion, muSt have been sustained before the remedy is sought; 

oa. either by usitig it as matter of defence to an action for the 

ba oer oa money, or as the ground of an independent action. 

Ib. 92 
4 If a failure of consideration arise from the conveyance of a 
land title, which is defective by reason of a paramount title, 
Re in another, or other incumbrance; the invalidity of the title, 
(or the incumbrance,) must have been ascertained by an evic- 
tion, or something tantamount thereto, before relief can be 
sought.—Jb. 92 Wi 

5. But, in cases of fraud, this rule would, i seems, be properly 

’ extended, so as to authorise redress, under similar circum- 

stances, whenever the injury could be sufficiently ascertained. 
: Ib. 92 

. 6. In such cases, neither the necessity of disturbance in the en- 
joyment, nor the doctrine of‘ eviction can apply.---Ib. 92 
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VENUE. : 


1. The act of 1819, on the subject of a change of venue, in 
civil and criminal cases, superseded the statute of 1818, upon 
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the same subject: and courts have no authority to order a 
change of venue, after the first trial term of a cause.—Inner- 
arity v. Hitchcock. 

2. Where, upon a showing made by a defendant, for a change 
of venue, it appeared that the showing of the plaintiff was as 
strong as that of the defendant, against the county to which the 
change was desired; and the Court, after the first trial term, 
granted such change of venue—the appellate court granted 
process to restrain the last court from exercising jurisdiction, 
and returned the case to its original court.—Jb, 


ro 
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VESSEL-=«-Vide Steam Boat. 
WARRANTY. 


1. In ordinary sales of chattels, the Jaw will imply a warranty 
of title, though none be expressed in the contract, whether it 
be in writing or by parol.--Cozzins v. Whitaker 

2. This State; however, has not adopted the rule, that a warran- 
ty of the valuc and quality of a chattel, is implied by a sound- 
ness of price.——Jb. 

3. In an action on the case, for deceit in the sale of a ‘slave, 


the bill of sale for whom, contains a genéral warranty of 


soundness, in body, mind, and title; it is competent to prove, 
by parol, that the slave at the time of the sale, was repre- 
sented honest, industrious and free from vice; whereas, he 
proved to possess qualities the reverse of the representations. 

4. In cases of breach of warranty, or for deceit, in the sale of a 
chattel,an cffer to return, or actual return, if practicable, is 
necessary, wherever the object is to rescind the contract, and 
avoid payment of the consideration money; or to recover 
back the price already paid.—Jb. 

5 A return, or an offer to return, a slave sold, is not essential, 
to enable the vendee to recover, in an action on the case, in 
the nature of deceit, for fraudulent representations, inducing 
the purchase.---Jb. 


WITNESS. 


1, The statute of this State, on the subject of allowing a party 
his own oath, where the amount in controversy is twenty dol- 
lars, or under, is an innovation of the common law, and must 
be strictly construed.— Locke v. Miller 

2. If an amount claimed by a defendant by way of an off-set to 
a suit, be more than twenty dollars, he cannot testify in re- 
gard to it, unless he relinquishes the excess.—Jb. 

3. The obligor in an attachment bond, condition for the return 


of the property attached, or for the satisfaction of any judg- 


ment rendered; is an incompetent witness in the attachment 
cause.— Stowe v. Sewall. 
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4. Whether a release, entered on the records of a Court, and 
by which the interest ofa party in a suit, be sought to be re- 
moved, so,as to render him a campetent witness, would, in 
ghother court, be available between “the parties— Quare. --- 

WM’ Causland y. Neal. 

5. But semble—by the practice of the courts of this State, a re- 
lease ihus entered, would be reeoguized as a part of the record 
of the particula? ease to which ‘applied, ai least in the same 
court where made.--Iil. ‘ 

6.. Where, ina suit, on motion, against a sheriff, in ordcr to ren- 

* ¥@er his deputy, (who had_given bond to the ‘sheriff, }) a com- 
petent witness, he entered a release of all claims against him, 
as such deputy—held that the release was properly ‘made; and 
that the declaration of the deputy, that his principal ead 
not suffer by his acts, and that he felt in honor bound to se- 
cure him from injury, did not render him incompetent to testi- 
eA, the suit.---16. 

here the execution of an attested instrument, whether un- 
der seal or not;is properly in issue, the evidence of the sub- 
scribing witness is the best, and only admissible evidence; 
unless the impracticability of producing it, can be satisfac- 
torily shewn; or, unless the subscribing witness becomes le- 
gally incompetent from some cause, not chargeable as a fault, 
against the party, on whom the making of the proof de 
volves.— Bennet v. Robinson, Adm’r. 

8. Semble, that such secondary evidence might be allowed,where 
the subscribing witness becomes the administrator or execu- 
tor of the obligee or payee—ex necessifale; and, then only for 
what it is wérth.—Jb. 

9. Evidence of the hand writing of the subscribing witness, toa 
promissory note, or of the signature of the maker, and his ad- 
mission of its execution; is not admissible,in ap. action against 
the maker, where such subscribing witness, after attesting 
the note, becomes the assignee thereof, and sues as plain- 
‘i 

. 10. The Statute o! 1877, on the subject of taxing, in the bill of 
costs, the attendance of witnesses, in trials, does not exclude 
witnesses summoned, but not examined.--- Smith vy. Donaldson. 

11. A motion for the taxation of costs, in reference to the act of 
1807, must be submitted during the term, at which the particu- 
lar judgment, on whith the costs are sought to be taxed, is 
rendered.---Jb. 

? 12. The act of 1807, (ahove mentioned.) includes every mate- 
rial fact, arising in aeanse, whether directly, collaterally, or 
incidentally ; and the attendance of two witnesses, to every 
such fact, may legay be taxed in the bill of costs, whether 
examined, or not.---I5, 
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